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Epwarp Y. GatvAcuer, AppELLANT, vs. W. T. CocsweEx1, 
APPELLEE. 


1. An atfachment bond is sufficient if given in double the amount of the 
debt or sum specified by certain and express agreement. 

2. When a specified amount of interest is claimed by the affidavit, in addi- 
tion to the debt, the bond must be given in double the amount of the 
sum demanded. 


This case was decided at Tallahassee. 
Appeal from Leon Circuit Court. 


A statement of the case is contained in the opinion of the 
Court. 


A. J. Peeler for Appellant. 
Papy and Hilton for Appellee. 
BAKER, J., delivered the opinion of the Court. 


This is an attachment suit commenced in Leon Circuit 
Court. The plaintiff in his affidavit alleges “That W. T. 
Cogswell is indebted to him in the sum of three hundred 
and twenty-five dollars principal, and fifteen dollars and 
twenty-five cents interest, and that the amount of the said 
debt and sum demanded is aetually due.” The bond execu- 
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ted and filed is in the sum of six hundred and fifty dollars; 
thereupon a writ of attachment was issued and levied by the 
Sheriff of said county upon certain goods and chattels of 
the defendant. 

At the next Term of the Court, motion was made to dis- 
solve the attachment, on the grounds “ That the bond here- 
tofore given and filed in said cause by the plaintiff in attach- 
ment was insufficient, in this—that it was not made paya- 
ble in double the debt or sum demanded, as required by 
statute.” The motion was stistained, and a judgment en- 
tered dissolving the attachment and dismissing the suit. 
An appeal was taken from the judgment of the Court. 

The assignment of errors is as follows: “The Court erred 
in entering a judgment for the dissolution of the attachment 
in this cause, on the ground that the attachment bond was 
not made payable in double the debt or sum demanded as 
required by statute; and because said bond was given in 
double the amount of the principal, and not in double the 
amount of principal and interest.” 

The statute requires that the attachment bond shall be in 
at least double the debt or sum demanded.—Thomp. Dig., 
368, Sec. 4. 

To aid in the construction of this statute, the counsel for 
appellant refers to the rule given in the case of Hardee & 
Co., vs. Langford, 6th Fla., 13: “It is a general rule to be 
observed in the construction of statutes, that, when they pro- 
vide extraordinary remedies, they should be strictly con- 
strued. But in view of the fact, that there exists no provi- 
sion for special bail in this State, that rule may be some- 
what relaxed in its application to attachment laws, when- 
ever, by so doing, the cause of justice will be advanced.” 
The question before the Court in that case was the admissi- 
bility of certain evidence to prove fraudulent intent to con- 
vey property, and in view of the great difficulty in discov- 
ering and proving such intention. We fully concur in this 
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ruling, but to extend and apply it to the case before us, 
would be to annul and set aside an express provision of the 
statute. 

In the case of Southern & Ivey vs. Britton, 10 Geo., 510, 
the affidavit specified the amount of the debt due, but not 
the amount of dnterest, and the bond given in double the 
amount sworn to be due was held by the Court to be. suffi- 
cient. 

Upon the principle decided in that case, as well as by the 
strict interpretation of our own statute, an attachment bond 
is sufficient if given in double the amount of the debt or sum 
of money due by certain and express agreement, leaving 
the interest to be regulated and allowed by law. 

In this case, the plaintiff in his affidavit swears that a cer- 
tain specified amount of interest is due. He not only claims 
the debt of three hundred and twenty-five dollars, but an 
additional sum of fifteen dollars and twenty-five cents, 
making the sum demanded as actually due, three hundred 
and forty dollars and twenty-five cents. The bond filed is 
for six hundred and fifty dollars, which is not in double the 
amount of the sum demanded, as required by law. The 
departure seems small, but it is a departure, and conse- 
quently fatal.—8 Ind., 272. 3 Bibb, 252. 

It is ordered and adjudged that the judgment of the Cir- 
cuit Court be affirmed with costs. 
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Towns anp Watkins, ApreLuants, vs. Tur Crry or Tatra- 
HASSEE, APPELLEE. 


1. The Charter of the City of Tallahassee does confer upon the authorities 
of said corporation the power and authority to enact an ordinance con- 
ferring upon the Intendant the power to revoke a license under certain 
circumstances, or for certain offences; nor is such ordinance contrary 
to the Constitution of the State. 

2. The Courts will not interfere with the municipal regulations of a city, 
unless it is clearly shown that they are not authorized by its charter, or 
are in conflict with the Constitution or general laws of the State. 


This case was decided at Tallahassee. 
Appeal from Leon Circuit Court. 


The Hon. Sam. J. Douglas, Associate Justice, being dis- 
qualified, having been of counsel in this case, the Hon. T. 


T. Long, Judge of the Suwannee Circuit, was called in and 
sat in his place. 


It appears from the record in this case, that in September, 
1866, a disturbance occurred in front of the Methodist 
Church, in the City of Tallahassee, on Sunday eveniag, 
immediately after the dismissal of the congregation. A 
party of colored persons, armed with various weapons, were 
parading in front of the church, and, upon being accosted 
by the marshal of the city and other citizens, first separated, 
and then fired at the citizens with guns and pistols, creating 
much alarm, disturbance and disorder. It also appears from 
the testimony and the circumstances of the case, that the 
said band of disorderly and riotous persons had been but a 
short time previous seen in the store of the appellants; that 
guns were fired near said store, and that these persons pro- 
ceeded therefrom in a body, towards the church, where the 
riot occurred. The parties actually engaged in the riot 
were not identified; but upon complaint before him, the 
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Mayor of Tallahassee had the appellants summoned before 
him, and upon the facts appearing as above stated, revoked 
their license as merchants or shop-keepers, according to the 
ordinances of the city, and prohibited them from doing busi- 
ness as such. From the right and justice of this judgment 
an appeal was taken to the Circuit Court, and the authority 
of the Intendant being therein sustained, an appeal was 
taken to this Court. The other facts of the case are stated 
in the opinion of the Court. 


James D. Westcott, Jr., for appellants. 


Appellants insist that they were charged with one offence 
and convicted of another and different, and that a penalty not 
prescribed for the offence of which they were found guilty 
was imposed. The penalty inflicted was that for “ keeping 
or suffering a notoriously disorderly and riotous house for 
the resort of idle and drunken persons.”—See City Ordi- 
nance. 

Appellants insist that they have a property in this license, 
and that. the city cannot deprive them of this property by 
virtue of any grant of power contained in its charter; that 
it was a contract between the city and them, which could 
not be annulled and abrogated by one party; that the sen- 
tence and judgment is in restraint of trade; that it deprives 
them of the right to pursue their usual avocation—a power 
not possessed even by the legislature of a State. 

The power to “regulate”—the power conferred by char- 
ter—in no sense confers a power to destroy and deprive 
them of the right to pursue their usual business. 

Angell & Ames on Corporations, 358, 359, 354, 355, 364, 
367, 390, 393, 394, 395. Gunmekers vs. Fel & Willis, 390. 
Adley vs. Reeves, 2 M. and S., 53. 1st Cowper, 269. 5th 
Cowen, 466, 467. 3rd Alabama, 143. 9th Wendell, 588. 
7th Porter, 293. 
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D. P, Hogue, for appellee. 


In the Court below this case was tried on appeal from 
the judgment of the Intendant of the City of Tallahassee, 
revoking the license granted to the appellants, two colored 
persons. 

The parties were brought before the Intendant charged 
with keeping a disorderly house, and, upon proof, he revoked 
the license before granted. 

-The 3d Section of the City Ordinances, pamphlet copy, 
page 30, gives to the Intendant the power to revoke the 
license of certain persons therein named, for the offence of 
keeping a disorderly house ; among the persons thus named 
are shop-keepers. 

It is not denied that the defendants were shop-kecpers, 
within the strict meaning of the term, arid the only ques- 
tion for the consideration of this Court is—has the City 
Council the power to enact an ordinance, conferring upon 
the Intendant the power to revoke a license once granted ? 

The powers of the City Council are contained in the act 
of the General Assembly incorporating the City of Tallahas- 
see, and subsequent acts in relation to the same subject mat- 
ter.—See Charter of the City, pamphlet, pages from 2 to 7. 

The City Oouncil are charged with the police of the City, 
and the preservation of good order; and they are invested 
with all the proper and necessary powers for this purpose ; 
and it must be shown clearly that they have transcended 
their powers, before a Court will restrain them in the exer- 
cise of their powers and functions. 

The parties appellants knew the existence of the ordi- 
nance which authorized the Intendant to revoke a license 
for keeping a disorderly shop ; they applied for and obtained 
a license with this full knowledge, and it is not for them 
now to say that the City orditlance could confer no such 
power. 
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The question now submitted to this Court is as to the 
power of the City Council to grant power to the Intendant 
to revoke licenses granted, for a violation of its ordinances. 
There was no question made in the Court below as to the 
fact of the appellants having kept. a disorderly shop, or that 
the house they kept was a shop, in the strict meaning of the 
terms of the ordinance ; but the sole question was as to the 
power of the City Council to make the ordinance in ques- 
tion. 

It is believed that the decision of the Court below was 
correct, and should be sustained by this Court. 


His Honor THOMAS T. LONG, Judge of the Suwannee 
Circuit, sitting in place of Ilon. Samuel J. Douglas, deliv- 
ered the opinion of the Court. 


This cause was tried in the Court below on an appeal from 
the judgment of the Intendant of the City of Tallahassee, 
revoking the license granted the appellants Towns & Wat- 
kins. 

The question submitted to the Court is, does the charter 
of the City of Tallahassee confer upon its City Council the 
authority to enact the ordinance conferring upon the Inten- 
dant the power to revoke a license when once granted? The 
Council may enact ordinances that this may not be the case; 
but. whenever, for the purpose of enforcing municipal regu- 
lations for the preservation of law and order, the ordinance 
not being in conflict with the constitution of the State from 
which this grant issued, the acts of the General Assembly or 
its immediate charter, the Council may make all needful 
rules and regulations that are necessary for a just and vigo- 
rous government of the city. 

The 3d section of the city ordinance, page 30, says, after 
speaking of other offences—“ or shall keep or suffer a noto- 


riously disorderly and riotous house for the resort of idle 


and drunken persons. Sucli person or persons keeping such 
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disorderly house shall, on conviction of any such offences, 
be liable to pay a fine of not less than twenty nor more than 
fifty dollars, and forfeit his, her or their license to keep the 
same, to be withdrawn by the Intendant, and shall be de- 
barred from the privilege of again obtaining license to keep 
any such public house or bar, until he, she or they shall 
produce to the Intendant satisfactory assurance, with good 
and sufficient security, that the like offences will not again 
be permitted and allowed.” From which it appears that 
the appellants are included, and have subjected themselves 
to the forfeiture and penalties prescribed by said ordinance. 
The revocation of their license does not, however, preclude 
their continuing their business, for it provides that upon a 
certain contingency they can resume it. The proviso or con- 
tingency of this ordinance cannot be considered in restraint 
of trade, but only to regulate the same, and to keep it within 
proper metes and bounds, owing to its peeuliar character. 
The Council being charged with the police regulations of 
the city, the preservation of order, and the comfort and 
happiness of its inhabitants, the charter conferring upon 
them sufficient power to carry out this purpose, the ordi- 
nance complained of was doubtless enacted to suppress in 
a@ summary manner these quasi nuisances, from which so 
much wrangling and disorder proceeds. These parties, when 
they took out the license, were apprised of the fact by-the 
ordinance itself, that the moment they violated it, that mo 
ment they forfeited the privilege granted them under it; 
and ‘that it was in the power of the Intendant of the city, 
and his duty to enforce it, by revoking the license. 

This Court will not interfere with the municipal regula- 
tions of a city, unless it is clearly shown that they have 
transcended their powers or violated their functions. 

The decision of the Court below is affirmed. 
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FraNKLIN Dissix, ArreLiant, vs. Jesern Trurucx, Ap- 
PELLEE. 


1. In the absence of a bill of exceptions, the presumption is that there was 
evidence before the jury to support the verdict. 


2. All the facts of the case and the points excepted to should be fully and 
clearly set forth in the bill of exceptions. 

3. It the case be so imperfectly stated as that the appellate court cannot 
see how it should be decided, the judgment will be reversed and a new 
trial awarded. 


4. If the parties cannot agree upon the facts and evidence to be contained 
and set out in a bill of exceptions, the matter should be referred to the 
Judge, who, from his notes taken on the trial, or from memory, is able 
to correct the bill of exceptions, and make it conform to what took place 
on the trial. 


5. When exceptions are taken to the charge of the Judge on points of law, 
the bill of exceptions should set forth the evidence, that the appellate 
court may see if the law, as expounded by the court, is applicable to the 
case. 

6. The same is the case where the Judge refuses to give instructions asked. 

7. The statute which confines the charge of the Judge to matters of law, 
does not release him from the duty of knowing the evidence given on 
the trial. It is important that he should know the evidence to enable 
him to charge the jury correctly on the law of the case as applicable to 
it, and to decide properly on a motion for new trial. 


Appeal from Circuit Court for Duval county. 

This case was decided at Jacksonville. 

A statement of the case is contained in the opinion of the 
court. 


Fleming and Daniel tor Appellant. 
John W. Price for Appellee. 


DOUGLAS, J., delivered the opinion of the Court. 


This case comes before this Court on appeal from the Cir- 


» 
o 





SUPREME COURT. 











Dibble vs. Truluck—Opinion of Court. 


_s 








cuit Court for Duval county. The action in the Court 
below was replevin for a mule, and on the trial on the 10th 
of November, 1866, the plaintiff recovered judgment against 
the defendant for $300. 

The Judge in the Court below instructed the jury as fol- 
lows: “ This is an action of replevin. If you shall believe 
from the evidence that the mule in controversy is and was 
the property of the plaintiff at the time he came into the 
possession of defendant, then the plaintiff is entitled to a 
verdict at your hands for the value of the property, which 
value you must ascertain from the evidence before you. If, 
on the contrary, you shall find from the evidence that the 
mule was the property of the plaintiff at the time he was 
taken by the United States, and such property was captured by 
the United States forces, then said mule was prize of war, 
and the title passed to the United States and there remained 
until released by law; and in that case the defendant is 
entitled to a verdict at your hands.” 

On the next day and during the term, the defendant, by 
his counsel, moved the Court for arrest of judgment and 
new trial on the following grounds: 

1st. That the verdict of the jury was contrary to law and 
to the evidence. 

2d. That the value of the mule, as assessed by the jury, 
is contrary to the evidence, exorbitant and unreasonable. 

The motion for a new trial on the above stated grounds 
was overruled and a new trial denied, the court holding, 
“that so far as the evidence is concerned, the Court keeps 
no record of it, and is unable to state what the evidence was. 
The Legislature prohibits the Court from charging the jury 
on the evidence. The Court is not required by law to take 
down the evidence, and if counsel wish to avail themselves 
of the evidence, they must take it down and submit it to the 
Court for its action ; then the Court will act upon it and not 
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otherwise. Therefore the motion, so far as the evidence is 
concerned, is refused, and it does not appear to be contrary 
to law.” 

From this ruling of the Court below an appeal was taken 
to this Court. 

Without going into a lengthy examination of the law 
applicable to bills of exception, their office and purpose, 
what they must contain and set forth, and the form and 
manner in which they should be prepared, all of which sub- 
jects have heretofore been fully considered and decided by 
this Court in the cases of Hiorn’s executors vs. Gartman, 1 
Fla., 64; Derman vs. Bigelow, 7. 281; Union Bank vs. 
Call, 5 Fla., 409; Pons vs. Hart, 2b. 457; Proctor vs. Hart, 
ib. 465; Bailey vs. Clark, 6 Fla., 516, and subsequent cases, 
it may be necessary and proper to refer to some of the gene- 
ral rules of law and the practice of the Courts applicable to 
bringing cases before an Appellate Court on exceptions 
taken to the rulings of the Court below. 

In the absence of a bill of exceptions, showing the testi- 
mony given on the trial in the Court below, the presumption 
is, that there was full and adequate evidence before the jury 
to warrant and support the verdict. Bailey vs. Clark, 6 
Fla. Rep., 520; 1 Call Rep., 28; 4 Rand. Rep., 317. The 
law having entrusted to the Courts the administration of 
justice, it is always presumed that every tribunal by whom 
a cause has been tried has done what was right, unless the 
contrary appears upon the records of its proceedings; nor, 
unless this does appear, will an Appellate Court reverse or 
interfere with the decision of an inferior tribunal. Tucker's 
Com., 2 vol., 292; Pons vs. Hart, 5 Fla. Rep., 457. 

The pleadings in the Court below being all reduced to 
writing, any error which may have been committed in them 
may of course be detected; but there is much that takes 
place in the progress of a trial which may be injurious to the 
party, may be decisive of his rights, and which will not 
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appear on the record unless some provision of law required 
it. Of this character is the ruling of the Judge in rejecting 
and excluding evidence that-ought to have been received, 
or in receiving evidence that should have been ruled out; 
in misdirecting the jury on the law applicable to the evi- 
dence before them, or in refusing instructions on questions 
of law that should have been given, to aid them in making 
up their verdict. For, ordinarily, the Judge declares to the 
jury what the law is upon the facts which they find, and then 
they compound their verdict of the Jaw as expounded and 
declared to them by the Judge, and of the facts as ascertained 
and understood by themselves. 

In these and other matters arising in the progress of the 
trial, the Judge may commit grave errors that would be 
decisive of the rights of the party, and the evil would be 
without redress but for the remedy afforded by a bill of 
exceptions. This remedy for the relief of parties who 
suffered by the errors committed by the Judge upon a trial 
of a cause, and which did not appear upon the record, was 
first provided in England by statute of Westm. 2, (13 Ewd. 1,) 
and has been adopted in this country by the several States 
of the Union along with the common law. 

The bill of exeeptions is a certificate of the Judge who 
presided at the trial, that certain things were permitted, or 
opinions given, or instructions refused upon the trial of the 
eause, by which the party considers himself aggrieved, and 
for which reason he excepts (or objects) and prays his excep. 
tions may be signed and sealed and made a part of the 
record, Upon the granting the prayer of the party, the bill 
of exceptions becomes a part of the record of the proceedings 
of the Court below, and enables the Appellate Court to see 
what took place on the trial, and if an error was committed 
to correct it. 

When a party excepts to the opinion and ruling of the 
Court, the bill of exceptions should be and usually is pre- 
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pared by the counsel of the party excepting and tendered to 
the Judge to be signed. All the facts of the case and the 
points excepted to should be fully and clearly stated, for if 
the case be so imperfectly stated as that the Appellate Court 
cannot see how it should be decided, the judgment will be 
reversed and a new trial awarded. 3 Call, 194 ; 2 Leigh, 321. 
Though the bill of exceptions is always tendered by the 
party who failed upon the trial and who appeals, yet, inas- 
much as a judgment of reversal will be rendered if the bill 
of exceptions so imperfectly states the case as that the Appel- 
late Court cannot see how it should be decided, it becomes 
the interest of the suecessful party as well as the one who 
appeals to see that the bill of exceptions is properly prepared 
and the facts clearly stated for the consideration of the Ap- 
pellate Court. 3 Call, 194. It is proper, and it is usual in 
practice, for the party appealing to prepare the bill of excep- 
tions, and to submit to the successful counsel to make such 
alterations and additions (if any are needed,) as they may 
agree upon. If they cannot agree upon the facts to be con- 
tained and set out in the bill of exceptions, then the matter 
is referred to the Judge who presided on the trial to decide 
between them, and it is his duty to correct the bill of excep- 
tions so as to make it conform to what took place on the 
trial. This he is enabled to do, either from memory or from 
his notes taken in the progress of the trial. If the Judge 
should refuse to sign the bill of exceptions, the party wishing 
to appeal may then apply, under the statute of this State, 
to three persons to sign the same in the presence of the 
Judge, which, when signed by them, is as valid and has the 
same force as though it was signed by the Judge. Thomp. 
Digest, 351. 

In the case now before us, none of the facts proved on the 
trial in the Court below are incorporated into a bill of excep- 
tions and made a part of the record. The charge of the 
Judge, and what he said in refusing a new trial, are reduced 
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to writing, signed by him, and made a part of the record 
and the subject matter of appeal; but no portion of the 
evidence given to the jury on the trial is set out in a bill of 
exceptions or is brought before this court in any form, so as 
to enable it to see what really did take place on the trial in 
the Court below. 

The charge of the Judge to the jury on the matters of law 
is before us, and, so far as we are able to discover, there was 
no error in the charge given. In the absence of a proper 
bill of exceptions, setting forth the evidence and the facts 
proved on the trial, we are unable to say if the law, as 
expounded by the Court, was applicable to the case, or if 
the instructions given were material and connected with the 
cause. The general rule is, that the decision of the Court 
below is presumed to be correct, unless the contrary appears, 
and an Appellate Court will not reverse or disturb a judg- 
ment of the Court below, unless there be something in the 
record to show that the Court has committed an error in 
some material point. by which injustice and wrong has been 
done to the party appealing, or when the party in his bill 
of exceptions attempts a statement of the facts that took 
place on the trial, and states them so imperfectly that the 
Court cannot see how it should be decided. Burk vs. Clark, 
8 Fla. Rep., 9; 1 Cranch, 309; 2H. & M., 363; 5 Rand. 31; 
4 do. 317; 1 Call, 28, 105, 215; 2 Leigh, 321. 

The charge of the Judge in the Court below on the law 
is unexceptionable within itself; the law, as declared by him, 
is entirely correct when applied to a proper state of facts, 
and, whether that state of facts existed and was proved on 
the trial, the record before us does not show; and this Court 
cannot, in the absence of all proof on the subject, undertake 
to say that there was not a proper state of facts to warrant 
the charge given by the Judge to the jury. 

Courts sit to decide causes and not merely to moot points of 
law, and the Court cannot, in the progress of a trial, be 
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required to give opinions or instructions upon general and 
abstract propositions. The Court may and should refuse to 
give an opinion or instruction on such points, and if the 
refusal is appealed from, the Appellate Court will not inter- 
fere, unless it can be shown that the instruction asked was 
warranted. by the testimony, and that it ought to have been 
given. 11 Wheat. 59; 2 Peters’ Rep., 625. 

It is urged in the argument of the case at bar that the 
Court below erred in refusing a new trial and in the reasons 
acsigned and statement made by the Judge for the refusal. 
We are unable to see from the record that the verdict was 
contrary to evidence or the weight of evidence, or that any 
injustice has been done the party appealing by the verdict. 
There is no evidence before us what proof was before the 
jury, and in its absence we must presume it was sufficient to 
warrant and support the verdict rendered by them. Until 
arecent date, the granting or refusing a motion for a new 
trial, on the ground that the verdict was contrary to evi- 
dence or to the weight of the evidence, was not a subject 
matter of appeal. It was addressed to the sound discretion 
. of the Court, and his granting or refusing the motion could 
not be reviewed by an Appellate Court. This, however, is 
now changed by the statute of this State, approved January 
7th, 1853, and the action of the Court below, in granting or 
refusing a new trial on the ground that the verdict is con- 
trary to evidence, may now be assigned for matter and cause 
of error, upon any writ of error sued out or appeal taken, 
and will be reviewed by this Court when brought before it. 

This Court cannot pass upon and review the reasons 
assigned by a Judge of the Court below for any order, 
judgment or decree he may make or pronounce in the pro- 
gress of a trial before him. We have to deal with the order, 
judgment or decree itself, and if, upon examination and 
investigation, it be found to be correct, to affirm it; if other- 
wise, then to reverse it, and grant relief to the aggrieved 
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party. In the present case, however, the Judge of the Court 
below has placed upon the record statements made by him 
in deciding on the motion for a new trial, and these have 
been urged upon this Court as a ground and cause of error ; 
for these reasons we feel it our duty to notice them. 

The statute of this State, approved January 3d, 1848, 
confines the charge of the Judge to the jury on the triai of 
any cause, to the matters of law involved in the trial; and 
does not allow him to comment on or discuss to the jury the 
evidence befure them. There is nothing in this statute 
that prohibits the Judge from taking notes of the testi- 
mony delivered to the jury, or releases him from the obli- 
gation of knowing what that testimony is. True it is, that 
there is nothing in the statute requiring the Judge to take 
down the evidence, yet the Court zs required by law to 
charge the jury on the law as applicable to the facts before 
them ; and also to pass upon and decide all motions made 
for new trials, on the greund that the verdict is contrary 
to evidence, or to the weight of evidence, and upon all 
demurrers to evidence; and it is difficult to see how a 
Court can discharge these required duties understandingly, . 
and with satisfaction to itself and justice to parties, unless 
the Judge shall take notes of the evidence, or give such 
attention to it when delivered before the Court and jury 
in the progress of the trial, as to enable him to speak from 
memory as to what the evidence was. It is all important 
that the Judge should know what the evidence is in order 
to charge the jury correctly as to the law of the case. What 
is very good and correct law for one state of facts will be 
very incorrect and imperfect law when applied to another 
and a different state of things. As we have already seen, 
Courts do not sit to moot points of law, but to try, decide and 
determine causes ; and though a principle of law may be very 
correctly declared and expounded by the Court, yet if not 
applicable and pertinent to the case before the Court, it is 
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calculated to mislead the jury, and for this reason may bg 
assigned for error in the Appellate Court. 1 Cranch, 8. Ct. 
Rep., 309; 3 Munf., 191; 5 Rand. Rep., 31; 11 Wheat. 8. 
Ct. Rep., 59; 2 Peters’ S. Ct. Rep., 625. 

For reasons set forth in this. opinion, the judgment of the 
@ourt below is affirmed. 


Bartoto THesavt AND Franxuin Giazier, APPELLANTS, V5. 
Antonia A. Canova, ET ALS.; APPELLEES. : 


i. The Act of the General Assembly, approved 24th January, 1851, pro- 
viding for the transfer of a cause which may be pending in one Circuit 
to another adjoining Circuit, in cases in which the Judge of the Circuit 
in which the suit may be brought is disqualified from interest or any 
other cause from hearing and determining the same, is not in conflict 
with the 4th and 6th sections of the 5th article of the Constitution of 
this State, but in aid thereof, and remains in full force and effect. 


2. There is a manifest difference in respect to the time when a cause may 
be said to be pending in chancery proceedings and common law actions. 

3. In proceedings in chancery, when the bill has been filed with the Clerk 
of the Court, the cause may be said to be pending, which means nothing 
more than “remaining undecided.” 


4 After the bill has been filed, neither the complainant nor his solicitorcan 
take it from the files of the Court, alter or destroy it, without the con- 
sent of the Court. It becomes, from the moment it is filed, under the 
control of the Court and in the custody of its officer. 

§. After bill filed, an injunction may issue upon application to the Chan- 
cellor without waiting for the service of the subpcena. For the purpose 
of all orders which he may properly make “ez parte,” the cause is pend- 
ing before him. : ° 

6. In common law actions, the suit is pending from the time of the service 
of the-writ. Any time before service the plaintiff or his attorney may 
recall and control it. 

4 
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7. An injunction and subpoena may be served on the defendant at the same 

* time, and it is often important to the ends of justice that the defendant 
should not know of the issuing of an injunction until it is served upon 
him. 

8. It is no error that the injunction and subpoena is served by the Sheriff 
of another Circuit, other than that from which these writs issued. By 
the statute they may be served by a private person, and “a fortiom 
the service is good when made by a sworn officer of the law. 

9. In the case of an injunction, if the defendant obtains a knowledge of its 
contents, and of its having been granted, no matter how he gets his in- 
formation, he is as much amenable to the law for the violation of its 
mandate as if the writ had been regularly served upon him by the proper 
officer of the Court. 


10. When a party appears and answers a bill, he waives all objection to 
the irregularity of the service of the subpeena. 

11. The Chancellor may retain an injunction that has been granted “ ex 

“parte,” to allow the party to amend his answer, but when the cause 
comes before this Court on appeal, it is the duty of the Court to examine 
into the whole record, and to retain or dissolve the injunction or dismiss 
the bill, as the very right and justice of the case may require and 
demand. 

12. Before an injunction will be granted “ez parte,” and before the hearing 
on the merits to restrain a nuisance, it must be shown to be a case of 
urgent necessity, or one in which irreparable mischief will be produced 
if the aid of the Court is denied. 


13. If the bill sets forth such a state of facts as shows the thing sought to be 
restrained is in itself a nuisance, the Court will grant a temporary in- 
junction in the first place, until the parties can have a hearing at law. 

14. If the thing sought to be restrained is not unavoidably and in itself 
noxious, but only something which, according to circumstances, may 
prove so, the Court will refuse to interfere unti] the matter has been 
tried at law. 


15. In order to justify the interposition of the Court, the injury must be 
irreparable to property or material to the comfort or the existénce of the 
plaintiff; unless this can be shown, the party is left to his remedy at 
law. 


16. The jurisdiction of Courts of Equity over nuisances by injunction, 
though now unquestioned, is ngvertheless of recent growth, and Courts 
of Equity are slow to interfere in cases of doubtful right with the free 
‘use and enjoyment of property by its owner, as his interest, taste or in- 
clination may direct. 
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17. The bill must state facts and not opinions. There must be something 
more than the opinion of the plaintiff, however solemnly affirmed, to 
authorize the interposition of the Court by injunction. 


18. It does not appear that a steam mill, if put into operation, would una- 
voidably and in itself become a nuisance, and the allegations in the bill 
that such would be the case only amount to the expression of opinion 
by the plaintiffs, upon which the Court should not retain the injunction, 
not leave the parties to their remedy at law. 


This case was decided at Tallahassee. 

Appeal from Suwannee Circuit Court. 

A statement of the case is contained in the opinion of the 
Court. 


James A. Peden for Appellants. 


- The record presents the following facts: 

1st. That this whole proceeding, up to the time of serving 
the paper called an injuuction on Thebaut by the Sheriff of 
Duval, was ex parte, secretly done, without subpeena, notice 
or bond given. 

2d. There was neither notice of injunction nor service of 
subpeena, or any pretence of service, until the service of the 
injunction June 4th, 1866. . i 

3d. The bill is marked, filed in Duval, though no subpeena 
served. The bill was then carried to Nassau and filed there ; 
then an injunction was issued there by the clerk of Massau 
county, in another Circuit; then the .injunction returned to 
Duval and filed there, and the injunction and subpcena were 
then served on Thebaut, which was the first notice he had 
of the suit—June 4th, 1866. 

Special injunction shall be granted only upon due notice 
to the other party. See Rule 55, page 34 of Practice in 
Courts of Equity, adopted by this State. 

The subpeena was not served before the injunction issued, 
and there was no notice of the application for injunction. 
Both omissions were fatal to the suit if properly taken and 
not waived. They were properly taken and not waived. 





146 SUPREME COURT. 
{a | : 
Thebaut and Glazier vs. Canova, et. als.—Argument of Counsel. 














A notice was given to J. P. Sanderson, solicitor for com- 
plainant, that on the 12th June, or when the Juge should 
appoint a time for hearing the same, I should move to dismiss 
the proceedings for want of jurisdiction and irregularity, 
and to vacate the order for injunction or other order issued 
in this cause, and failing this, move to dissolve the injunc- 
tion, &c. See notice of record in this case. 

On the hearing, the motion covering the whole exception 
was filed and special appearance entered for this purpose, 
thus: “On this day comes James A. Peden for respondents, 
and reserves all legal exceptions to the proceedings and juris- 

,diction, and moves to dismiss and vacate the order, &c¢.” See 
motion of record in this case. 

These exceptions were taken and the Court requested to 
note them, and they were considered, as appears by the 
opinion on file in this ease. 

The above exceptions were received by the Judge and the 
motion to dissolve was heard at the same time, in accordance 
with notice to Sanderson, solicitor for complainant. See 
notice of record. 

On the hearing, the motion to dissolve the answer was then 
read as affidavit, (see motion of record,) together with the 
affidavit of Thebaut, who was then the only party before the 
Court. 

To this answer the complainant’s solicitor excepted, which 
was irregular, and the exception of no value, as the answer 
was only in as affidavit on the motion to dissolve ; but even’ 
if the exceptions were regular, they do not specify to what 
parts of the answer they except. See Daniel’s Chancery, 
page 195. 

If these answers are treated as answers and not affidavits, 
the bill should have been dismissed, because they deny the 
material facts set up by the bill, and there is no exception 
to them and no replication. 

At this time a subpeena was ordered for Glazier, the other 
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defendant, who had not been served and was not before the 
Court. His answer was ready and I filed it and read it with 
his affidavit on the motion to dissolve. To all these irregu- 
larities I excepted, and requested the Court to note them, 
but they do not appear on the record; but they appear, by 
the opinion of the Judge, to have been considered and over- 
ruled, and are thus presented to this Court for its considera- 
tion. 

The law of January 24th, 1851, having reference to the 
transfer of suits to another Circuit, p. 24, § 1, pamphlet 
laws, provides that whenever any cause may be pending, “a 
suitis pending upon the return of the subpeena served.” Rule 

16, U. 8. Circuit Rules, p. 11; Thompson’s Diggest, p. 453: 
'  A-cause cannot be pending until theze is some one in 
Court, either by the usual process or by publication or cita- 
tion. This is shown by the 2d section, which refers to wit- 
nesses. See Sec. 2. It refers to costs accrued. 

The 4th section of this law refers to the “duty of a Judge,” 
a duty appertaining to Azs office, to-wit: a ministerial duty, 
The granting of an injunction is not aduty. It rests in 
“discretion.” A duty is imperative, a discretion isnot. The 
first section refers to the transfer of suits pending to another 
jurisdiction. The 4th section refers to some duty to be per- 
formed in vacation, required within the Circuit, (county,) and 
the Judge substituted may do such duty, either within or 
without the Circuit where it is intended to operate. Un- 
der section 1, if a suit which was pending was transferred 
and heard by a Judge of another Circuit, the execution or 
other process would require to be issued upon the decree or 
judgment enrolled or recorded in the Circuft whence it 
issued, where it was pending when transferred, and the in- 
junction should issue from the Clerk of that county. Under 
thé 4th section, whatever was done, either within or without 
the Circuit, should be executed in the Circuit where the 
duty is required, and the process should issue from the Clerk 
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of that county. Sheriffs are ministerial officers in their 
respective counties, and in their counties. only they execute 
process issuing from the clerk of their counties. It is a per- 
sonal privilege to be served in the county of one’s residence. 
There is no statute which authorizes one Sheriff to serve 
process of another clerk, except in the case of Orange and 
St. Lucie counties, and the foreclosure of mortgage under 
the act of 1851, and defendants residing in different coun- 
ties. Thompson, 377. In Orange and St. Lucie the Sheriff 
of each county may execute. Thompson’s Digest, page 61, 
clause 2. 

The Sheriff of Duval county could not therefore serve this 
fnjunction, which was issued by the clerk of Nassau county, 
and the exception was properly taken by the motion to dis. © 
miss and discharge and vacate the whole proceedings. (See 
record.) An injunction is local and should be issued only 
from the clerk where it is granted, and be served by the 
Sheriff of the county where it isissued. An injunction from 
the Supreme Court would be sent to the ¢lerk where it was 
to be executed and served by that Sheriff. Even if the 
respondent Thebaut had been in the county of Nassau, this 
injunction would be inoperative, because the locus in quo 
must be within the absolute jurisdiction of the Court, (Cir- 
cuit.) The Judge of one Circuit could not punish for con- 
tempt in another Circuit. See 2 Story’s Equity Jurispru- 
dence, p. 63, top page 6 ed’n. 

«The Judges are not authorized by the Constitution to sit 
in another county. Art. 5, See. 4, page 134 of the late Con- 
stitution, 1845, provides, that the State shall be divided into 
Circuits, and'the Judge elected to reside in the Circuit and . 
hold a court at such times and places as may be prescribed 
by law. The Judges of the several courts may hold courts 
for each other, either for the entire Circuit or part of Circtit, 
and shall do so when required. A court certainly cannot 
be held in Nassau county for Duval county. They may 








TERMS HELD IN 1866-’7. 149 














Thebaut.and Glazier vs. Canova, et. als.—Argument of Counsél. 








exercise jurisdiction in writs of habeas corpus in any Circuit. 
The first part of this clause restricts them to their Circuit 
and counties. The second ‘permits them to hold Courts for 
each other in their Circuits or parts of Circuits; but no 
Judge can hold Courts for another Judge out of that Judge’s 
own Circuit, to-wit: in Nassau county for Duval county. 
They have jurisdiction co-extensive with the State in write 
of habeas corpus. Constitution, art. 6, p. 34. “ Jnclusio 
unus est exclusio alterius.” 

Jurisdiction in writs of habeas corpus may be exercised in 
another Circuit, and no other jurisdiction. 

The 7th section of the Constitution provides for separate 
Equity Courts, but until then the Circuit Courts have juris- 
diction, to-wit: in their Circuits. 

A bill for injunction is a suit, and requires process to be 
served on parties. In this case it involves a fact, and one of 
a criminal nature, and tries it without a jury. See Consti- 
tution. F 

This statute transferring suits is of an extraordinary char- 
acter, and will be strictly construed. “ When rights are 
infringed, When fundamental principles are overthrown, 
when the general system of the law is departed from, the 
legislative intention must be expressed with irresistible clear- 
ness to induce a Court of Justiee to suppose a design to 
effect such objects.” United States vs. Tichee, et al., assignee 
of Blight, Ist con’d Reps. 

The statute of the State provides a remedy and gives a 
trial by jury. See Title Nuisance, Thompson’s Digest. 

If this was a Court, the Circuit Courts shall always be 
open for granting injunctions. Thompson, p. 453. 

When the Judge grants ‘an injunction it is not therefore a 
Court. It was held in one Circuit for another. The power 
given to the Judge is to hold Courts for each other in their 
Circuits or parts of Circuits. Art. 5, clause 6, p. 134, Con: 
stitution. - 
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The sovereign power of jurisdiction may be vested in cer- 
tain Courts, that is Judges sitting as Courts, not as Judges, 
and in Justices of the Peace. 

The Constitution draws the distinction between “ Judges” 
and “Courts.” The Judges may hold Courts for each other. 
Where? - In their Circuits or parts of Circuits? Certainly 
not owt of their Circuits or parts of Circuits. See Constitu- 
tion, clause 6, p. 134. 

When Judge Long sat in Nassau county and heard this 
application for injunction, did he sit as a Court? Ifso, he 
held Court for Judge Putnam in Suwannee Circuit, and out 
of Judge Putnam’s'Cireuit. If he did not sit as a Court, he 
sat as Judge or Chancellor in another Circuit, and undertook 
to do that which the Constitution does not authorize. The 
only judicial act which a Judge can do out of his Circuit, 
which is to operate in another Circuit, is to issue writs of 
habeas corpus. The Legislature, cannot confer the power. 
Even if it could do go, this case is not within the provisions 
of the 1st section of the act of 1851. Because there was no 
suit pending when it was removed. Nor by the 4th section, 
because, to hear a cause and grant an injunction, was not 
any duty pertaining to his office, but a judicial determination 
for the administration of justice. 

A cause is a contested question before a Court of Justice. 
It is a suit or action, civilorcriminal. Bouvier’s Law Dic’y, 
title Cause. 

A question could not be contested until there was some 
one in Court to contest it. There was no service in the case 
until after the suit was removed to Nassau county. It was 
not in fact the removal of a suit pending, but the commence- 
ment of an original suit in another county and circuit. 

A “duty,” in the sense in which it is used in the 4th sec- 
tion of the act of January 24th, 1851, page 124, is an official 
requirement. Section 4 of the statute is auxiliary to section 
1. The suit pending is removed to another circuit for trial, 
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and any interlocutory orders or rules necessary where the 
Judge removing the cause is interested, may be done by the 
Judge of the other circuit to which it is removed. Any 
other matter that may arise at Chambers, either before or 
after the pending suit is removed, may be done by another 
Judge. A case may arise in which one judge, properly 
qualified, dies or is removed, and another Judge, disqualified 
from interest or any other cause, is elected for the same cir- 
cuit, and some such duty is required to be performed at 
Chambers; then the case would be properly one for the 
exercise of this power at Chambers by another Judge. But 
this statute is unconstitutional, and the order granting the 
injunction is null and void. 

This proceeding is in effect a change of venue, and the 
law under which it is taken arose under the Constitution of 
1845.. This Constitution is recognized as the Constitution 
in force when the present one of 1865 was framed. The 
ordinance under 1865 adopts the laws and ordinances not 
repugnant to the Constitution of the State. See art. 17, 
par. 1, page 146, (196?,) which were passed since the 10th 
session of 1860, but does not adopt the laws hitherto existing 
under 1845, because they continue to exist. The State 
government is treated as suspended during the time between 
the ordinance of secession and the rehabilitation of the State 
under 1865, in amendment of 1845, and the adoption of the 
laws under 1861. 

The other view would exclude all other laws from the 
statute book, except those adopted by the Constitution and 
ordinances of 1865. The Constitution of 1845 is the test of 
the constitutionality of the act in question. When this Con- 
stitution was passed, there was a provision in a statute for a 
change of venue. When the Judge was interested the case 
was transferred to another circuit. Thomp. Dig., p. 333, 
act Nov. 23, 1828, sec. 37, Duval 96. 


d 
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This law was made under the Territorial sceiidadaed 
The Constitution of 1845 arranged the State into circuits 
and appointed a Judge for each circuit, and provided that 
the “Judges” may hold Courts for each other, and shall do 
so when required bylaw. See Constitution 1845, articles 
5 and 6. 

The first Legislature convened after the Constitution, 
passed an additional act providing that the Judge who was 
counsel in a cause should not try it, but that it should be 
continued until some other Judge could try it. See Thomp. 
Dig., p. 55, act July 22, 1845. 

The provision in the Constitution for trial by another 
Judge and the clause in the act of 1845 were substituted for 
the act of 1828; by the latter act the cause was transferred 
to another circuit or county; by the Constitution another 
Judge is transferred to try the cause in the same county. 
This was in accordance with the local right to be tried in 
their respective counties. The Judges may hold Courts for 
each other and shali do so when required by law. The act 
of 1851 was made under this clause of the Constitution, but 
the Legislature exceeded its powers. It transferred cases to 
another circuit. The clause requiring the Judges to hold 
courts for each other, “and shall do so when required by 
law,” certainly meant “shall do so” in the Circuit where 
the cause was pending. The Constitution localizes a trial 
and confines it to a circuit, and sends another Judge to a 
circuit to try certain cases. By the Constitution the Judges 
may hold courts for each other, that is, such courts as it con- 
templates, in the counties, and at the times and places 
appointed by law. But it nowhere authorizes Judges to per- 
form any other duties except, perhaps, those subsequent duties 
that might become incidental in consequence of the holding 
of such court, and certainly nowhere authorizes such duties 
out of the county. Could a Chancellor of Duval county sit 
and hear an application for injunction in Nassau county, or 
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one in Nassau county make an order in a cause pending in 
Duval county? No. Because the only jurisdiction a Judge 
has out of his circuit is to hold Courts for another Judge. 

When a Judge of the Circuit Court sits as Chancellor for 
granting an injunction to stay waste, for instance, he sits in 
his own circuit and exercises jurisdiction there; and if the 
Judge of another circuit may exercise this judicial discretion 
tor another Judge, he must do it in the circuit where it is to 
operate, and the cause cannot be transferred to another cir- 
cuit, as has been done in this case. 

This act of 1851 is therefore in conflict with the Constitu- 
of 1865. ; 

The Constitution of 1865 provides that the Judges may 
hold Courts for each other, either for the entire circuit or 
part of circuit, and shall do so when required either by order 
of the Governor or Chief Justice of the Supreme Court; not 
as in that of 1845, when required by law. This act of 1851 - 
was passed during the existence of that clause, when required 
by law, under the impression that it was authorized by that 
clause. 

The Constitution of 1865 requires Judges to hold Courts 
at such times and places within circuits as may be prescribed 
by law, to-wit: in their circuits; and the Judges may hold 
Courts for each other. Where? In their circuits, and they 
shall do so when required by the order of the Governor or 
Chief Justice, not as in 1845, when required by law. 

This amendment provides for the omitted cases. Under 
this Constitution, the Governor or Chief Justice may make 
such order for the holding Courts when necessary. It no- 
where authorizes Judges to hold Courts, or to hear applica- 
tions for injunction, or other orders out of their jurisdiction. 
They have jurisdiction out of their circuits in certain cases 
only—habeas corpus, &c. The Circuit Courts exercise sepa- 
rate equity jurisdiction. Art. 5, clause 7, p. 134. Where? 
In their respective circuits—not foreign jurisdiction out of 
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their circuits over subjects within another circuit. Such 
exercise is contrary to all antecedent usage. 

This cause was already transferred to Nassau county by 
order of Judge Putnam. The order for the injunction was 
made under the order transferring the cause, the Judge being 
interested. The proper course would have been to have 
applied to have another Judge appointed to hear the case in 
the county, or to the Supreme Court, under clause 2, article 
5, p. 134, Constitution 1865. There was no jurisdiction 
derived from the order transferring the cause, and the pro- 
ceedings are irregular and void. 

Tlie bill does not present such a state of facts as to author- 
ize this injunction, because there is a remedy at law. See 
title Nuisance, Thompson’s Digest, p. 502, and City Ordi- 
nances in relation to steam mills and wooden buildings; 
and see also resolutions of City Council in relation to the 
erection of this mill, referred to in answer of defendants, 
read as affidavit, and affidavits on file. 

To sustain this bill it must appear fully from the facts 
that there is not another remedy. See Thompson’s Digest, 
title Nuisance, above quoted. 

To restrain an irreparable injury to a great portion of the 
citizens, and that portion who assert the injury is so great 
and considerable as to overbalance the public benefit which 
would accrue to the city from increased revenue from taxes 
and public convenience. 

That there exists the public necessity for its exercise, and 
that the necessity must be such an one as is based on a great 
and considerable mischief to the material and useful engage- 
ment of property. | ' 

The exercise of this right to erect a mill is consecrated and 
authorized by antecedent usages of the city in this respect. 

The running of steam cars in the streets is not a nuisance. 
2d Kent, note A, p. 397, 398. 

Injury overbalaneed by public good, 
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There is no public necessity for this exercise of power by 
injunction—no inherent injury or damage to individuals— 
no public injury wotld ensue. Waterman on Injunction, 
p. 259, vol. 2. 

It is more beneficial to the town than injurious to individu- 
als, therefore should not be gnjoined. Jd., note 2, p. 259. 

Not a great and immediate mischief to the material and 
useful enjoyment of property. Jb., p. 270, note. 

It is not such an injury as will not permit delay. The 
question is one of fact, a question which involves the use of 
property, and should be tried by a jury. There is such a 
aremedy. Jb., vol. 2, p. 259; Thompson’s Digest, “ Nui- 
sunce.” 

Apprehensions of individuals as to becoming Nuisance, 
though never so reasonable, not sufficient. J/0., p. 249, 
note 2. 

The case must be clear and determinate, without conflict- 
ing evidence. Jb., 259-3, note 2. 

A diminution of the value of property, without irrepara- 
ble mischief, no ground of relief. Zb., p. 259-6. 

Must be a nuisance at law. Fears of mankind not suffi- 
cient. Small-pox hospital, lime kiln, not sufficient. J6., 
pp. 263, 264. 

Nor candle factory, nor nuisance only to a few inhabi- 
tants, and depends on the member of houses and concourse 
of people—matter of fact to be tried by a jury. J6., 264, 
note. 

And when the public health not concerned, the public 
good may be taken into consideration. J0d., 264-2. 

If the thing itself is a nuisance, chancery will interfere ; 
but if not wnavoidably and in inself noxious, but may only 
become so, chancery will not interfere until the matter has 
been tried at law. Jb., 267, note; 269, note. 

An owner of a vacant lot of land, which is intended for 
house lots, not entitled to injunction to restrain noxious 
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trade, whereby value is diminished. Waterman on Injunc- 
tion, vol. 1, p. 11, note; Dana vs. Valentine, 5 Metcalf 
Reps. 8: : 

The Court will not, except in very peculiar circumstances, 
suspend the erection of a public work before answer. d., 
p- 10; Elmslie vs. Delaware & Schuylkill Canal Company, 
4 Wheaton’s Reps. 424.. * 

Mere allegations of complaint, that irreparable damage or 
mischief will ensue,-not sufficient. Facts must be shown to 
| entitle to injunction. Strong prima facie case. Jb., p. 10, 
Union Bank of Maryland vs. Poultney, 8 Gill & Johnson, 
324. 

A blacksmith’s shop not a nuisance. /d., 292, note. 

Injunction only granted when great and immediate mis- 
chief, material injury to property. b., 270, note. 

Must be a case of strong and imperious necessity, or the 
right. must be previously established at law. b., 270, note. 

When greater benefit result to the public than injury, 
injunction should not be granted. Rex vs. Russell, Barn- 
well & Creswell, English Com. Law Reps., vol. —, 267. 

Where a bill is filed by a private person asking for relief 
by way of preservation, the plaintiff cannot maintain a stand 
in a Court of Equity, unless he avers and proves some special 
imjury. City of Georgetown vs. The Alexandria Canal 
Company, XIII Peter’s Supreme Court Reps., p. 98. 

Injunction granted in interminable and oppressive litiga- 
tion. 551-2, Black’s Sup. Ct. U. S. Reps. 

Diminution of the value of the premises, without irrepara- 
ble injury, no ground for interference. Jb., p. 552. 

A strong prima facie case. Ib., 552. 

Jurisdiction applied only when right clearly established. 
Ib., 552. 

Must be a case of strong and imperious necessity, or right 
previously established at law. 0., 552. 
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If the evidence be conflicting, and the injury doubtful, 
this extraordinary remedy will be withheld. J0., 552. 

After right established at law, will not as of course grant 
injunction, only according to the true equity of the case. 
Ib., 553. 

Time, place and circumstance are elements in the elimina- 
tion of this fact. It should be most cautiously interfered 
with. A private right of enjoyment is restrained. A struc- 
ture on Broadway would be very different from one in Jack- 
sonville—a crowded city from a thinly peopled place like 
this. Machinery is always wanted on the water side. The 
wharves of this and other cities are the proper and conve- 
nient localities for such manufactories, and the legislation of 
the City Council looks to this result. See Ordinance rela- 
tive to fire-proof buildings. 

Common and Special Injunctions—difference between. 
2 Story on Equity Jurisprudence, p. 230, sec. 892. 

Injunction only granted where facts clearly made on de- 
terminate and satisfactory evidence. 2 Story’s Equity Juris- 
prudence, p. 262, sec. 924, and note 4 and authorities cited. 

When the thing sought to be restrained is not unavoida- 
bly and in itself noxious, but only something which may, 
according to circumstances, prove so, then the Court will 
refuse to interfere until the fact is tried at law. . See opinion 
of Lord Brougham and authorities cited. Jb., 2 Story, 
note 1. 

More diminution of value of property no foundation for 
relief. Jb., p. 244, sec. 925. 

Railroad not per se a nuisance. Bonaparte vs. Camden 
and Amboy Railroad Company. 1st Baldwin Circuit Court 
Reps., p. 231, and authorities cited in 2d Story’s Coms. on 
Equity. 

Whether it is a public nuisance or not depends on whether 
it is injurious to the public. Pennsylvania vs. the Wheeling 
Bridge Co., p. 18, Howard’s Sup. Ct. R. 591. 
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Nuisance or no nuisance; is dependent selely on the char- 
acter of the act complained of, as being noxious or beneficial 
to the public. 13 Howard’s Reps. Sup. Ct. U. 8., p. 608. 

A bill in equity, to abate a public nuisance, filed by one 
who has sustained special damage, has succeeded to the 
former mode in England of an information in Chancery on 
behalf of the Crown. A private party sues as a public prose- 
cutor, and, unless he shows special damage, he cannot be 
heard. Mississippi and Missouri Railroad Co. vs. Wood, 
2 Black’s Sup. Ct. U.S. Reps., 1862, p. 492. 

The same rule applies in Chancery to abate a nuisance as 

- if the party was indicted for a nuisance. If the jury doubted, 
they would be bownd to acquit. The same rule applies in 
Chancery. Jb., 495. 
A Court of Equity will interfere when the injury, by the 
wrongful act of the parties, will be irreparable—as loss of 
_ health, loss of trade, destruction of the means of subsistence, 
or the ruiu of property must ensue, (¢., 551,) and will give 
its aid to prevent oppressive and interminable litigation, , 
multiplicity of suits, which cannot be prevented otherwise. 

Diminution of value of property, without irreparable 
injury, no ground for interference. 2 Brown’s Chancery 
eases, 65; 16 Vesey, 392; 3 Mylne & Keen, 199. 

Strong prima facie case of right must be shown. /b., 
Black Sup. Ct. U. S. Reports, vol. 2, 186, 552. Poise vs. 
Winnepissiogee Cotton and Woolen Factory. 

This jurisdiction (to restrain) only applied when right is 
clearly established—when no adequate compensation can be 
made in damages. J0., 552. 

Strong and imperious necessity, or right previously estab- 
lished at law. J0., 552. 

If injury doubtful, or evidence conflicting, this extraor- 
dinary remedy withheld. Jb., 552, and other cases. 

After right has been established at law, Court of Chancery 
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will nog, as of course, interfere by injunction. It will con- 
sider all the circumstances of the case, the consequences of 
such, and the real equity of the cases. Jb., p. 553. 

Railroad through a city not a nuisance. 8 Florida Reps. 

If the mill is fer a public purpose and for a public benefit, 
in a reasonable place, then if it were not indictable, it will 
not be suppressed. See Black’s Reports Sup. Ct. of the U. 
S., vol. 2, 495. 


Fleming on the same side. 


J. P. Sanderson tor Appellees. 
DOUGLAS, J., delivered the opinion ef the Court. 


In this case a bill was filed in the Cirewit Court for Duval 
county, praying an injunction might issue to restrain the 
defendants from erecting a steam mill within the corporate 
limits of the City of Jacksonville. 


The complainants allege in their bill, “ That if the defend- 
ants are permitted to go on and erect and complete said 
steam mill, and occupy the same, the injury to complainants 
and their families respectively, as -well as to their property, 
will be irreparable, and will inevitably obstruct the free use 
of their property, so as essentially to interfere with the com- 
fortable enjoyment of life and happiness. 

“That the constant noise and smoke occasioned by the use 
and employment of the steam mill and machinery in the 
immediate vicinity of their property, used as residences for 
their respective families, will inevitably result in the loss of 
comfort and happiness of your orators, respective families, 
and tend to render the air around their houses unwholesome 
and disagreeable. 

“That the mill and machinery, if completed and operated 
by defendants, will cause irreparable injury to their property 
by greatly reducing its value, endangering it by fire and 

6 
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sparks, and rendering it uninhabitable by their families from 
the constant annoyance from noise and smoke.” 

These are the material allegations in the bill upon which 
the injunction was asked and granted. 

Upon the filing of the bill, and before the subpcena was 
issued and served, a petition was presented to the Judge of 
the Eastern Circuit, who was a party complainant in the 
bill, stating and setting forth that fact, and asking that such 
an order might be made in the premises as would enable the 
complainants to have the suit tried by a competent tribunal. 

Upon the hearing of this petition, an order was made by 
the Judge, directing the transfer of the cause to the next 
adjoining Circuit, and ordering the Clerk of the Circuit 
Court for Duval county to transfer the papers in the cause 
to the Clerk of the Circuit Court of Nassau county, Suwan- 
nee Circuit. 

On the hearing of the cause, the Judge of the Suwannee 
Circuit granted an injunction in accordance with the prayer 
ot the bill, restraining the defendants from constructing and 
erecting the steam mill, and directing the Clerk of the Cir- 
cuit Court of Nassau county to issue a writ of injunction 
for that purpose. 

At a subsequent day, the parties complainants and defend- 
ants appeared before the Judge of the Suwannee Circuit 
with affidavits and other proofs, one of the defendants hav- 
ing answered the bill, and the defendants thereupon moved 
the Court to dissolve the injunction heretofore granted in 
the cause. 

This motion was resisted upon the ground that one of the 
defendants had not answered the bill, and that the answer 
filed by the other defendant was evasive, uncertain and in- 
sufficient. Upon the hearing of the cause, the Judge re- 
fused to dissolve the injunction, and ordered and decreed, 
“That the injunction do continue in full force for the present, 
and that the defendants be allowed to amend their answer.” 
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From this order and decree of the Court below an appeal 
is taken to this Court. 

The first objection and ground of error taken in the argu- 
ment at bar is, that at the time the order was made by the 
Judge of the Eastern Circuit to transfer the cause to an ad- 
joining Circuit, there was no suit pending in Duval Circuit 
Court as contemplated by the 1st section of the Act of the 
General Assembly, approved 24th of January, 1851, which 
provides, “That whenever any cause may be pending in 
any of the Circuit Courts of this State, and the same cannot 
be heard, tried or determined by reason of the disqualifica- 
tion of the Judge of such Court to hear and determine the 
same, it shall be lawful for either party thereto to present 
his petition to such Judge, praying that said cause be trans- 
ferred to some other Circuit Court; and it shall be the duty 
of the Judge so disqualified to have said cause removed to 
some Court in the next nearest Circuit.” What are the dis- 
qualifications of a Judge is shown by the Act of the General 
Assembly approved Dee. 4th, 1862, which provides, “ That 
no Judge shall sit or preside in any cause to which he is a 
party, or in which he is interested,” &c. 

It is urged, that as the Constitution of this State, by the 
4th and 6th sections of the 5th Art. provides “there shall 
be a Judge for each Circuit, who shall, after his election or 
appointment, reside in the Circuit for which ‘he has been 
elected or appointed, and that the Judges of the several Cir- 
cuits may hold Courts for each other, either for the entire 
Circuit, or for a portion thereof,” that these provisions of the 
Constitution limit his powers, and require that the Judge 
shall only act in the enumerated cases; that the provisions 
of the Act of the General Assembly, approved the 24th of 
January, 1851, which give to a Judge the right to transfer 
a cause which he is disqualified from trying, from his own 
Circuit to the Circuit of another Judge, are in conflict with 
the 4th and 6th sections of the 5th Art. of the Constitution, 
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and are therefore inoperative and void; and that in all cases 
in which the Judge of a Court is disqualified, another Judge 
must be called to the Circuit under the provisions of the 6th 
section of the 5th Art. of the Constitution. 

We cannot give our assent to this interpretation of the 
4th and 6th sections of the 5th article of the constitution. 
They do not deny the power and authority to the Circuit 
Judge to try and determine any cause that may be brought 
before him in his own circuit, if the subject matter is within 
the jurisdiction of the court; and the question of jurisdic- 
tion is the appropriate object of legislation in all cases, when 
not restrained by constitutional inhibition. 

The 6th seetion of the 5th article of the constitution pro- 
vides under what circumstances and contingencies the acts 
of the Judge shall be valid and binding, when performed in 
another circuit other than that to which he has been elected 
or appointed. This provision of the constitution was in- 
tended to secure the more speedy administration of justice, 
and to prevent vexatious delays. It was introduced for the 
benefit of suitors in court, whea the Judge was disqualified 
from any cause from holding the court in his circuit or a 
part of his circuit. 

The act of the 24th January, 1851, “providing for the 
more effectual administration of justice in the courts of this 
State,” by authorizing the transfer of suits to another cir- 
cuit, when the Judge of the circuit in which they arise is 
disqualified from trying them, is not in conflict with the 6th 
section of the 5th article of the constitution, but in aid 
thereof, and remains in full force and effect. 

The Judges in such cases are not acting for each other, 
but for the citizen, who has presented his case before the 
court for its adjudication. The act of the General Assem- 
bly, before referred to, has conferred the necessary power 
and jurisdiction as it might rightfully do, ‘and this power 
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and jurisdiction is not restrained or denied by the 6th sec- 
tion of the 5th article of the constitution. 

In the case under consideration, the petition for the trans- 
fer of the cause to another circuit was regularly filed under 
the provisions of the act of the 24th January, 1851; the 
Judge of the Eastern Circuit being one of tlre parties com- 
plainant in the bill, was thereby disqualified from sitting in 
the case and hearing and determining the matter in contro- 
versy; and the order for the transfer of the cause to an 
adjoining circuit was properly made. 

It is urged in the argument at bar as error that the order 
made by the Judge of Duval Circuit Court for the transfer 
of the cause to the Suwannee Circuit is illggal and void, 
because at the time the order was made there was no suit 
pending in Court as contemplated by the act of the 24th 
January, 1851; that although the bill had been filed, no 
subpoena had issued and been served, and that no suit could 
properly and legally be said to be pending until after the 
service of the subpcena. 

We have given ‘this matter much careful consideration , 
and have been forced to the conclusion that there is a mani- 
fest difference in respect to the time when a suit may be said 
to be pending in Chancery proceedings and in common law 
actions. 

It is clear that in a suit in equity, upon the filing of the 
bill, an injunction or other restraining order may issue, if 
the same is prayed for, and this before subpoena has issued 
or been served. Is the cause then pending after injunction 
issued and before subpeena served? The bill cannot, after 
it is filed, be amended or withdrawn from the files of the 
Court and custody of the clerk, without the permission and 
order of the Judge. Is it not, therefore, pending within the 
meaning of the act of the 24th January, 1851? 

By the 16th rule of practice in suits in equity in the Cir. 
cuit Courts of the United States, which we have adopted, 
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itis provided “ that upon the return of the subpeena as served 
and executed upon any defendant, the clerk shall enter the 

~ suit upon his docket as pending in the Court, and shall state 
the time of the entry.” This rule is directory to the clerk 
as to the time he shall enter it upon his docket as pending 
in the Court, but for the purposes of the act of the 24th 
January, 1851, the suit is pending from the time of bill 
filed. 

There is a statute in New Hampshire which provides 
“that where any action is or shall be pending in any Court 
of common pleas, or superior court of judicature in the State, 
and either party die before final judgment, the action or suit 
shall not thereby be abated,” &c. 

Our act of the 24th January, 1851, declares, “ that when 
any cause may be pending in any of the Circuit Courts of 
this State, and the same cannot be heard, tried or determined 
by reason of the disqualification of the Judges,” &c. There 
is no good reason for making a distinction between the legal 
effect of the language used in these statutes. The legal im- 
port of the words “7s or shall be pending,” as used in the 
New Hampshire statute, and the words “ may be pending,” 
as used in the act of the 24th January, 1851, is the same. 

In the construction of the New Hampshire statute, their 
Courts have decided that, strictly speaking, an action cannot 
be said to be pending until the writ is sued out and served. 
Until then, the writ is under the control of the plaintiff or 
his attorney, and may be altered and amended as he pleases, 
or even destroyed ; but after it is served, any alteration, with- 
out the leave of the Court, is a forgery. By the practice of 
New Hampshire, the writ always contains the declaration in 
which the cause of action“ is set forth at length, and the ser- 
vice of the writ is the commencement of the action. Clin- 
denia vs. Allen, 4 New Hamp. Rep., 385. 

It is believed that in suits at law the same interpretation 
should be given to the words “ may be pending,” used in the 
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act of the 4th January, 1851, as is given by the Courts of 
New Hampshire to the words “is or shall be pending,” em- 
ployed in their statute; and that, in suits at common law, 
the action would not be considered as pending until after 
the service of the writ. 

Under the statute of New Hampshire, their Courts have 
held that in petitions for divorces, partition, &c., they may 
be considered as pending in Court as soon as they are filed 
with the clerk. 4 New Hamp. Rep., 386. 

In proceedings in Chancery, when the Dill has been filed 
with the clerk, the suit may be said to be pending; which 
means nothing more than “ remaining undecided.” 

It has passed beyond the control of the complainant or 
his solicitor, and neither of them may take it from the files 
of the Court, alter or destroy it, without the consent of the 
Court first obtained. It becomes, from the moment it is filed, 
under the control of the Court and im the custody of its 
officer, the clerk, who is responsible for its safe keeping. 

It is not questioned that an injunction may issue upon the 
presentation of the bill to the Chancellor after it has been 
filed and before service of the subpcena. In many cases it is 
important to the ends of justice that the party defendant 
should not be apprised of the filing of the bill against him, 
and the granting of the injunction or other order; other- 
wise it would enable him to defeat the object of the bill and 
the relief asked, by removing property or doing other acts 
intended to be restrained and prohibited by the injunction 
or order of the Judge. It cannot be that the Judge, in deci- 
ding on these grave and important matters, is doing so in a 
suit not pending before him. 

We hold the true intent and legal construction of the 
statute to be, that in common law actions the suit is pending 
from the time of the service of the writ, and, in Chancery 
proceedings, it is pending from the time of filing of the bill 
with the clerk in his office. , 
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It was contended by the appellant’s counsel in the argu- 
ment, as a ground of error, that the injunction and subpena 
were served on the defendants at the same time, and that 
the service was made by the Sheriff of Duval county and 
not by the Sheriff of Nassau county, from the clerk of which 
Court the writs of injunction and subpcena emanated. 

We see no error in this. We have already shown that a 
writ of injunction may issue upon the filing of the bill and 
before subpcena served, and there can be no legal objection 

‘that they are both served on the defendant at the same time. 
Nor can there be any valid objection that these writs were 
served by the Sheriff of Duval county. They might legally 
have been served by a private person, and, “a fortiori,” the 
service is good when made by a sworn officer of the law. 

In the case of an injunction, if the defendant obtains 
knowledge of its contents and of its having issued, no matter 
how he gets his information, he is as amenable to the law 
for the violation of its mandate as if the writ had been regu- 
larly served upon him by the proper officer of the Court. © 
But if these objections ever had any force, they were waived 
by the subsequent appearance of the defendants, the filing 
an answer and contesting the suit, and it is now too late to 
set them up and assign them as error. If the defendants 
intended to rely upon these irregularities as error, they should 
not have appeared and contested the suit in the Court 
below. : 

It was contended on the argument at bar that the answer 
of the defendant was evasive, imperfect and not responsive 
to the bill, and for this reason the injunction was properly 
retained for a more perfect and unexceptionable answer. 
The Judge in the Court below may retain an injunction that 
the parties may amend their answer; but when the cause 
comes before this Court on appeal, it is the duty of the Court 
to examine into the whole record, and to retain or dissolve 
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the injunction or dismiss the bill, as the very right and jus- 
tice of the case may demand and require. 

If the injunction should be dissolved on the showing made 
by the bill and the proofs, regardless of the answer, then this 
Court will not retain the injunction in order that the answer 
may be made more perfect. 

If the paper filed in this case, purporting to be an answer, 
is treated and considered as an affidavit, as was insisted ‘in 
the argument it should be, then it is evidence of the facts F 
set forth in it. Iftreated as an answer, though it be an im- 1) 
perfect and evasive one, it is still evidence of the facts so far i 

‘as it goes, having been put in under oath, and may be taken 
into consideration by the Court in determining on the pro- 
priety of retaining or dissolving the injunction granted. 

We now come to consider the most important question 
presented by the record, and that is, does the bill of the 
complainants and the proofs in the case warrant and require 
this Court to retain the injunction, or should it be dissolved 
and the parties left to their remedy at law, in order to estab- 
lish such a state of facts as will justify a Court of Equity to 
interpose by injunction for their relief ? 

The proper solution of this question is not without difli- 
culty, and will involve the consideration of the circumstances 
under which a Court of Equity should interpose by injunc- 
tion in a case like the one before the Court. 

It is not enough that a complainant shouid allege in his 
bill that the injury will be irreparable to himself or to his 
family or property, but he must show facts, to enable the 
Court to judge if the injury will be of the character stated, 
before he will be entitled to the interposition of the Court. 

This branch of the equity jurisdiction has in late years 
been often invoked both in England and this country, and 
if there is a seeming inconsistency in the decisions of the 
Courts, as shown by the reported cases, it arises more from 
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the difficulty of applying the law to the variety of phases 
under which facts are presented to the Courts than from a 
want of well defined legal principles by which Courts of 
Equity are governed in such cases. 

It is laid down as a governing principle to guide Courts 
of Equity that, before an injunction will be granted “ ez 
parte,” and before the hearing on the merits, to restrain a 
nuisance, it must be shown to be a case of urgent necessity, 
or one in which irreparable mischief will be produeed if the 
aid of the Court is denied. The object of an injunction 
before answer is to preserve all things in their then condi- 
tion, not to determine any by anticipation, or to undo or» 
restore anything. 6 Pick. Rep., 376; Murdock’s case, 2 
Bland’s Rep., 461. 

If the thing sought to be restrained is in itself a nuisance, 
and it so appears from the facts set forth in the bill, the 
court will give its aid to stay irreparable mischief, and will 
grant a temporary injunction in the first place until the par- 
ties can have a hearing at law. But where the thing sought 
to be restrained is not unavoidably and in itself noxious, 
but only something which may, according to circumstances, 
prove so, then the court will refuse to interfere until the 
matter has been tried at law. 3 Daniel’s Ch. Prac., 1850, 
and notes. 

The authority of courts of equity, says Judge Story, to 
interfere by way of injunction in cases of private nuisance, 
is founded upon the ground of restraining irreparable mis- 
chief, or of preventing multiplicity of suits; and it is not 
every case which will furnish a right of action at law against 
a party for a nuisance, which will justify the interposition 
of courts of equity to redress the injury or remove the 
annoyance. 

On the other hand, where the injury is irreparable, or 
where loss of health, loss of trade, destruction of the means 
of subsistence, or permanent ruin to property may or will 
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ensue from the wrongful act or erection, in every such case 
courts of equity will interfere by injunction, in furtherance 
of justice and the violated rights of the party. Story’s Eq: 
Jur., sections 925, 926; 16 Vesy, 342; 6 John. Ch. Rep., 
46; 2 Swanst., 336. 

In the case of the Earl of Ripon vs. Hobart, 3 Mylne and 
Reed, 169, Lord Chancellor Brougham, in delivering his 
opinion, says: “Ifthe thing sought to be prohibited is in 
itself a nuisance, the court will interfere to stay irreparable 
mischief without waiting for the result of a trial at law; 
and will, according to the circumstances, direct an issue, or 
allow an action, and, if need be, expedite the proceedings, 
the injunction being in the meantime continued. But where 
the thing sought to be restrained is not unavoidably and in 
itself noxious, but only something which may, according to 
circumstances, prove so, then the court will refuse to inter- 
fere until the matter has been tried at law. The distinction 
between the two kinds, erection or operation, is obvious, 
and the soundness of that discretion seems undeniable, which 
would be very slow to interfere where the thing to be stopped, 
while it is highly beneficial to one party, may very possibly 
be prejudicial to another.” 

It will be seen from these authorities that the true ground 
for the interposition of courts of equity by injunction not 
only is that irreparable mischief and injury will be done 
the defendant if the relief asked is not granted, but that, in 
a case where the facts clearly show that the act complained 
of is in itself a nuisance, the court will, npon an ew parte 
application, grant the injunction; and will in cases where 
the thing complained of may or may not prove to be a 
nuisance, according to circumstances, refuse to interfere 
until the matter has been tried in an action at law. 

The jurisdiction of courts of equity over nuisances by in- 
junction, though now unquestioned, is nevertheless of recent 
growth; and courts of equity are slow to interfere in cases 
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of doubtful right. The Lord Chancellor, in delivering his 
opinion in the case of the Earl of Ripon vs. Hobart, said: 
“The great fitness of pausing much before we intercept 
men in those modes of enjoying or improving their property, 
which are prima facie harmless or even praiseworthy, is 
equally manifest.” 

Courts with great reluctance interfere with the free use 
and enjoyment of property by its owner as his taste or his 
inclination may direct ; and it is only in a case where it is 
clearly made out that this use and enjoyment is prejudicial 
and injurious to the rights of others, that it will lend its aid 
to restrain and abridge this free enjoyment. They should 
ponder long and consider well when their aid is invoked for 
this purpose, and especially should this be so where the 
thing to be stopped, while it is highly beneficial to one party, 
may very possibly be prejudicial to none. 

We have already seen in the statement of this case what 
are the allegations made by the complainants in their Dill 
as reasons why the -erection of this steam mill should be 
enjoined and prohibited, and we shall now examine the 
evidence to see if, in accordance with the views herein ex- 
pressed as to the law, the facts require that the injunction 
should be retained ; for unless the facts show that the steam 
mill when erected will be in itself a nuisance, the injunction 
must be dissolved and the parties left to their action at 
law. 

If the case stood upon the bill alone, which alleges that if 
the erection of this steam mill is permitted, irreparable injury 
will be done to the property of the plaintiffs, and that their 
health will be greatly endangered, and the comfortable en- 
joyment of life and happiness greatly abridged, it would 
still be a question of much doubt if the injunction should be 
retained. 

The court will not interfere to restrain parties in the free 
juse and enjoyment of their property, unless it can see clearly 
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that the steam mill, if put into operation, would produce the 
effect alleged in the plaintiffs’ bill, and would be such a 
structure as the defendants have no right to erect and can. 
not erect without those mischievous consequences charged in 
the bill, which, upon equitable principles, should be not only 
compensated in damages but prevented by injunction. 

It is not doubted that a court of equity has jurisdiction to 
prevent by injunction that sort of material injury to the 
comfort of the existence of those who dwell in a neighboring 
house, which may be produced by the exercise of unwhole- 
some trades or business, and which injury is susceptible of 
proof. It was said by the Lord Chancellor, in the case of 
the Attorney General vs. Cleaver, 18 Vesey’s Rep., 217, 
“that what was a nuisance, considered with reference to 
carrying on a trade, is a question of fact, which it is not very 
easy to determine.” In such eases the court has the power 
to prevent, as well as to remedy, by its restraining order, and 
there must be something more than the opinion of the plain- 
tiff, however solemnly affirmed, to authorize the interposition 
of the court. 

Unless the court can see from the facts that the steam mill 
will, if put into operation, become a nuisance, the allegations 
in the bill that such would be the case only amount to the 
expression of opinion by the plaintiffs, upon which the court 
should not retain the injunction. It cannot be doubted that 
the steam mill will cause an increased noise in its vicinity, 
and also that its operation. will produce smoke. These are 
facts susceptible of proof, but that this noise and smoke will 
be of a nature to cause irreparable injury to the property of 
the plaintiffs, or that it will endanger their health, or prove 
a material injury to the comfort of the existence of the plain- 
tiffs who dwell in the neighboring houses, or that it will 
greatly abridge the comfortable enjoyment of life and happi- 
ness, does not so readily appear from the evidence in this | 
ease. 
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It is not every injury to property that will justify the in- 
terposition of a court of equity. 

In the case of the Attorney General vs. Nichol, Lord 
Eldon said, “that a diminution of the value of the premises 

~ is not a ground for the interposition of this court.” When 
the injunction is asked on the ground of a diminution of the 
value of property, the injury sought to be restrained must 
be such as to produce irreparable mischief, and for which no 
adequate compensation can be made by way of damages. 
16 Vesey, 342; 18 do., 221; 19 do., 624. 

In order to justify the interposition of the court, the injury 
must be irreparable as to property, or material to the com- 
fort of the existence of the plaintiff; and, unless this can be 
established, the parties are left to their remedy at law. 

As it is not every injury to property that will, induce a 
court of equity to interfere, so neither will it do so for an 
imaginary injury to health or to the comfort of the existence 
of the complainant. The court must see from the nature of 
the thing complained of, that, if permitted, there will be a 
probability of loss of health or injury to the comfort of the 
existence of the plaintiff. In the case of the exercise of un- 
wholesome trades in the vicinity of a plaintiff, courts have 
less difficulty in coming to a conclusion, but we are not 
prepared to say that the noise and smoke proceeding from a 
steam mill are as clearly injurious to health, and to the com- 
fort of the existence of those who dwell in the neighboring 
house, as the business of exercising an unwholesome trade. 

It may and doubtless will be that a steam mill in operation 
will cause some discomfort to those in close proximity to it, 
(and so would many other things which are not considered 
in law a nuisance,) but we do not see from the facts and 
proofs in this case that this discomfort is so apparent and of 
such a character as to come under the head of being a nui- 
sance in itself, which should be injoined without a trial at 

law. 

















TERMS HELD 





IN 1866-7. 173 





et. als.—Opinion of Court. 


Thebaut and Glazier vs. Canova, 





It appears from the proofs and was admitted in the argu- 
ment, that the property of several of the complainants in the 
bill consisted of vacant and unimproved lots, upon which, it 
is alleged, they design building dwellings. It is now well 
settled that the owner of a vacant lot which, is intended for 








exercise of an offensive trade in the vicinity thereof, whereby 
its value is diminished; such owner has a complete and 
adequate remedy at law for the injury so caused. 5 Met- 
calf, 8. . 

In the case of Liart vs. the Mayor of Albany, 3 Paige’s Ch. 
Rep. 210, 213, the Chanccilor, in delivering his opinion, said : 
“Tf the evidence is conflicting, and the injury complained 
of and sought to be restrained is doubtful or contingent, that 
alone will constitute a good ground for withholding this 
extraordinary power of the court to interpose by injunction.” 

The evidence is very contradictory in this case, and the 
result of the affidavits on both sides unsatisfactory. The 
ease stands before this court, not on the bill alone, but on 
the bill, answer and affidavits, and, after carefully considering 
the matters embraced in the bill, answer and affidavits, we 
are of the opinion that the plaintiffs have not presented such 
a case as calls for the interposition of a eourt of equity by 
injunction. 

If the facts in this ease showed that the erection of this 
steam mill would be attended with extreme probability of 
irreparable injury to the property of the plaintiffs, or that 
it would endanger their lives or health, or prove a material 
injury tc thé comfort of their existence, the court would feel 
itself bound to continue the injunction, for in such a case, 
clearly established, there can be no hesitation in saying an 
injunction would be granted. In this case there is no such 
satisfactory proof, and the court must act upon facts and not 
opinions, and these facts must clearly show the plaintiffs are 
entitled to the relief asked. 










a house lot, is not entitled to an injunction to restrain the | 
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For the reasons herein stated, this cause is remanded to 
the court below, with instructions to dissolve the injunction 
heretofore granted, 





Ex Parre A. K. Epwarps. 


i. Under our statute error, will lie to the Supreme Court from a refusal to 
grant a writ of habeas corpus. 

2. In the absence of any statutory limitation or restriction, the power of 
the several courts over the matter of “contempts” is omnipotent, and 
its exercise in any particular case is not to be questioned by any other 
tribunal. It is the great bulwark established by the common law for 
the protection of courts of justice, and for the maintainance of their dig- 
nity, authority and efficiency. 

3. By our statute, the power to punish for “contempts” is limited to fine 
or imprisonment; the fine in any case not to exceed one hundred dollars, 
or imprisonment thirty days; and this statute is made to apply as well 
to the courts of equity as to the courts of common law. 

4. As applicable to Courts of Chancery, the restrictions in the statute must 
be confined to such acts as are the subject merely of punishment ; it 
never was designed to deprive that court of its ancient authority to en- 
force its affirmative orders or decrees, or any order or decree, whether 
affirmative or otherwise, which may be pronounced at the final hearing 
of the cause. 


Writ of error from a judgment or order of Leon Circuit 
Court. 

This case was decided at Tallahassee. 

In November, 1866, Green A. Chaires and Benjamin 
Chaires filed their bill in Leon Circuit Court against A. K. 
Edwards, setting up various circumstances, claims and obli- 
gations existing between the said complainants and defend- 
ant, arising from certain transactions between said parties 
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connected with the making of a crop of cotton in Leon county 
in 1866, stating that the’ defendant had wrongfully removed 
a portion of said cotton and was about to remove the balance, 
and asking for an injunction to restrain him from the removal 
of the cotton from the plantation or the sale of the same, 
An injunction was issued according to the prayer of said bill 
and served upon the defendant, bond being filed, &c. After- 
wards, affidavit having been made by‘one Thos. K. Leonard, 
a party interested collaterally in the proceedings, that Ed- 
wards, in disobedience of the order of injunction, had removed 
_a portion of the cotton and was about to remove the balance, 
an attachment was issued by erdet of the court and Edwards 
taken into custody for contempt of court. The defendant 
denied the contempt, setting up various matters in contra- 
diction thereof. Upon a hearing of the matter, the examina- 
tion of witnesses, argument, &c., the Judge decided that the 
contempt had been committed, and ordered Edwards com- 
mitted to jail, without bail, until he should purge himself 
fully of the contempt, either by restoring the cotton, &c., 
removed, er paying the full value thereof into the registry of 
the court, a motion to dissolve the injunction being re- 
fused. 

On the 4th February, 1867, Edwards filed his petition 
reiterating his innocence of the contempt, stating that he 
had already been confined to jail for a period longer than 
that authorized by the statute of the State of Florida, (see 
Thomp. Dig., p. 322,) asking that a writ of habeas corpus 
should issue in his behalf, and that he be discharged from 
custody. The prayer of this petition being refused by the 
Judge of the Circuit Court, a writ of error was sued out in 
this court. 

Associate Justice Douglas having been of counsel in this 
case, his Honor, Thos. T. Long, Judge of the Suwannee 
Circuit, was called in and sat in his place. 

S 
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Me Queen MeIntosh for plaintiff in in error. 





The court below erred in ensisttting the prisoner, as the 
record will show, and this court will look at the whole record 
of proceedings to ascertain whether this be so. 

The fact that the prisoner has been committed for a con- 
tempt will not prevent this tribunal from inquiring whether 
the proceedings had in reference’ to him were according to 
law and practice, or whether the term of his imprisonment 
exceeds that which is prescribed by law. 

We insist that the proceedings were irregular; that the. 
injunction was improvidently granted, and should have been 
dissolved on motion. 

The injunction is erroneous in this: it is perpetual, while 
it should have been provisional. Only temporary injune- 
tions are granted until the relative rights of the parties are 
ascertained. 9 How., 10. 

The injunction is a decree. It undertakes to settle the 
rights of parties. It decrees specific performance when it is 
well known that a bill will not lie for the specific delivery 
of a chattel. 

It is not in conformity with the order of the court, and 
for that reason should have been dissolved on motion. 

These questions become important in connection with the 
motion to dissolve the injunction; for, if the defendant is 
guilty of a breach, without willful, manifest intent, the court 
will only commit if he fails to show that the injunction is 
erroneous, or that the complainant has no equity. Dan’ls 
Ch., 1782, note 3; 2. 1786, note 5; Sullivan vs. Judah, 4 
Paige, 444; Partington vs. Booth, 3 Mer., 146; R. M. 
Charlton, 358. 

It may be contended that the act of commatinenh was one 
of discretion, and no writ of error lies for reversal in such 
ease. Discretion is to be controlled by law, and the Judge 
below was bound to determine according to law. It will 
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not answer to say that a presiding Judge may call a 
larceny or a libel a contempt, and punish accordingly. Bar- 
ber vs. the State of Florida, 5 Fla. Rep., p. 206, 207, 208, 209. 

A rule of decision is as binding upon courts of equity in 
this State as the positive enactments of a statute. Thomp. - 
Dig., 459. 

There is no equity in the Dill. It cannot be a bill for 
specific delivery of chattels, for none such lies except for 
heir-looms, valuable pictures, rare and costly statuary, and, 
by late decisions, for slaves. 

The complainants had no place in the Court of Chancery, 
are not entitled to specific performance, and were not in a 
position to impeach the sale upon the ground of fraud. 

Their remedy at law was full, complete and adequate, 
They were simple contract creditors ; and assumpsit lies to 
compel principal to refund to surety or against co-surety to 
contribute. Carrell vs. Bowie, 7 Gill, 41; Kilpatrick vs. 
Tunstall, 5 J. J. Mar. 80; Burge on Surety, 387. 

The complainants have no lien; are entitled to no prefer- 
ence over other simple contract creditors. 

If then they were simple contract creditors, they were no 
more entitled to this injunction than any endorser upon a, 
promissory note against a maker. 

Would a bill lie by the obligee against a principal in the 
bond? Clearly not. And if not, can the surety occupy any 
other or better position? The obligation is payable to Leon- 
ard. Would a bill be entertained on the part of Leonard 
against Edwards? The subject matter of indebtedness is the 
same. An action at law lies for a recovery in either case. 
An attachment is the remedy against a fraudulent debtor. 

The farthest that the Courts of Equity have ever gone 
has been to compel a dilatory payee to proceed against the 
principal ; even this is a doubtful jurisdiction, for in some 
States it is given by statute, as in Virginia. But even then, 
never unless the debt is due. 1 Story’s Eq., 327, 849. 
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Before the surety can proceed against the principal, he 
must have alien. This cay only be created by a payment 
or judgment. 

We insist farther, that these complainants are forever 
estopped from declaring themselves to be sureties. At law, 
the obligation would be an “estoppel en pais,” for all are 
principals. Equity will not vary the rule, unless the com- 
plainants allege and show that in the execution of the obli- 
gation there was misapprehension, mistake, misrepresenta- 
tion or fraud. It is not so alleged, and the court below should 
not have presumed it. 

If, however, the complainants are to be deemed sureties, 
they voluntarily took the hazards, and they must pay the 
debt before they can have relief in a court of equity. 

There was no breach committed. Edwards had the right 
to sell. Daum had the right to purchase and attach any 


‘conditions to that purchase. The right of storage was such 


condition. There was delivery, and the right of removal 
follows of course. 

The property did not remain in the vendor, for ,the sale 
was consummated, and nothing remained to be done. Ed- 
wards was not even a bailee. Baum is neither a party to 


‘ the bill or injunction. The imprisonment of Edwards is the 


vicarious punishment of Baum. 

A court of equity will not grant an injunction upon a bill 
filed for the reformation of an instrument, because the equi: 
ties which would entitle the complainants to relief would 
have no existence until a decree had determined the rights 
of the parties. 1 Story’s Eq., 161; 9 How. 10. 

The English practice has been invariably to deny a decree 
for relief under the same bill which prayed for a reformation. 
The Court of Chancery here is bound to follow the English 
practice. Thomp. Dig., 459. 

The bill in this case being filed, the court ‘below, in one 
act, (viz:) in granting and issuing the injunction, reforms 
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the instrument, grants the injunction and makes a final 
decree before ever the defendant had an opportunity of an- 
swering the bill or submitting his proofs. 

The common law Judge, before whom the petitioner filed 
his application for the writ of habeas corpus, sits without his 
knowledge of what occurred as Chancellor. 

The petition does show probable cause, and he should 
‘have granted the writ. ; 

The statute entitled the prisoner to a discharge after im- 
prisonment for thirty days. Duval’s Compilation, p. 89, 90. 

The case of ex parte Kearney, 7 Wheaton, 385 4; Con. R, 
U.S., p. 225, and that of the Lord Mayor of London, 3 Wil- 
son, 190, had been the rule of decision in like cases ; but our 
statute expressly intended to change and modify the effect 
of that rule of decision by providing that, upon writ of error, 
the appellate tribunal shall reverse or affirm the judgment, 
thereby giving to the appellate tribunal the power to examine 
all the facts, and to do in the premises what to justice may 
pertain, and ex parte the Lord Mayor of London was not an 
application for the statutory writ. Thomp. Dig., p. 529, 530; 
Allard vs. Smith, 2 Excheg., 480; Johnson vs. Common. 
wealth, 1 Bibb’s R. 598, has no application; Const. Art. 5, 
Sec. 2; 2 J.J. Marshal, 572; 2 Law Reg., 54. 

In conclusion, we say that this proceeding is utterly in- 
consistent with every rule of practice hitherto known. The 
bill is a bill gua timet. Itisa bill for the reformation of a 
contract. It is a bill for specific performance and for the 
delivery of chattels; and the court erred in entertaining it. 

Farther, the court, by its proceedings, indicated a policy 
wholly at variance with all the legislation of this State. The 
whole proceeding, in its legal effect, is nothing more than a 
bail process, or an attachment of the person to satisfy an 
ordinary debt. 

The powers of the Court of Chancery have never been 
successfully invoked for such a purpose. 
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The very reason that the writ of error lies is because one 
subordinate. court cannot interfere with the commitments of 
another. 9 Jolin., 394. 


James D. Westcott, Jr., on the same side. 
M. D. Papy and A. J. Peeler for contestants. 


A writ of error does not lie in the case at bar because— 

1st. The record does not show thata writ of habeas corpus 
was issued by the Judge below, or that the prisoner was 
brought before the court and the cause of his imprisonment 
inquired into, nor does it show that such a trial was had or 
such a judgment was rendered as required by the statute to 
authorize the granting of the writ by the Supreme Court. 

2d. The record does not show that any exceptions were 
taken to the rulings of the court below, nor does it disclose 
any bill of exceptions. 

_ 8d. This cause is brought up on the refusal of the Judge 
below to grant the writ of habeas corpus. This furnishes no 
ground for a writ of error, for it is not made the duty of the 
Judge below to grant the writ unless “probable cause is 
shown by affidavit or evidence to believe that the party is 
detained in custody without lawful authority.” Thompson’s 
Dig., 527. 

The presumption in this case would be that the learned 
Judge below, upon considering the affidavit of Edwards, did 
not believe that he was detained in custody without lawful 
authority. 

The statute, after providing for the issue, service and 
return of the writ and the proceedings thereon, .process to 
compel the attendance of witnesses, the record, the judg- 
ment, the mode of entering or recording the judgment, its 
effect, &c., says, Sec. 3, Thomp. Dig., 529: “If any party 
to such judgment rendered by a Judge of the Circuit Court 
in vacation, or the said court in term time, shall feel himself 
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aggrieved thereby, it shall be lawful for the Supreme Court, 
having jurisdiction, on-his motion to grant a writ of error, 
and upon the trial to reverse or affirm the judgment, wholly 
or in part, and to cause such other judgment to be entered, 
and such proceedings to be had as the law and the riglit of 
the case may require, either awarding costs or not, at their 
discretion.” is 

The 2d Sec., 528, provides, “that the Court or Judge 
(below,) before whom the prisoner shall be brought, shall, 
without delay, proceed to inquire into the cause of his im- 
prisonment, and shall either discharge him, admit him to 
bail, or remand him to custody, as the law and the evidence 
shall require, &e. 

The judgment, then, of the court below must either be to 
discharge the prisoner, admit him to bail, or remand him to 
custody, and this must be “as the law and the evidence shall 
require.” Can it besaid that either of these judgments has 
been rendered in this cause, and how ‘could either of said 
judgments be rendered “as the law and the evidence shall 
require,” when there was no trial, no questions of law, and no 
evidence ? 

A judgment is defined to be the decision er sentence of 
the court upon what has previously passed; the matter of 
law and of fact being fully weighed and adjusted. 3 Blk., 
387. According to this definition, not only has there been 
no judgment, but there has been no frial. There is, there- 
fore, nothing in this record for the Supreme Court to reverse 
or affirm, and the very office of a writ of error is to reverse 
and correct errors of law committed in the proceedings. 
Bac. Ab., Errors, Tidd’s, Pr. 43. 

4th. But if the court shall be of opinion that a writ of 
error will lie upon the mere refusal of the Judge below to 
grant a writ of habeas corpus, to what are we to look to 
discover the grounds upon which the writ was asked and 
the grounds of refusal ¢ 
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The affidavit of Edwards shows that hei is committed for a 
contempt for violating an injunction. and restraining order 
of the Chancellor of the Middle Circuit, and that it is from 
this he is seeking to be discharged. Edwards admits in his 
affidavit that it was after a fall hearing of the motion to 
dissolve the injunction, and to commit by the-court, that he 
was committed to the common jail of the county, and the 
question before this court, as it was before the Judge below, 
is restricted to a consideration of the lawfulness of the au- 
thority by which he is confined, and does not present the 
merits of the Chancery cause, out of which his imprisonment 
grew. 

We contend, 1st, That a writ of error does not lie when a 
court of competent jurisdiction, in the exercise of its legiti- 
mate authority,.has made a commitment for contempt. 

2d. That, in such case, neither the court below nor the 
court above will inquire into the cause of commitment by 
writ of habeas corpus. Ex parte Kearney, 7 Wheaten 38; 
5 U. 8. Con. Rep.; Brass Crosby, Lord Mayor of London, 
3 Wilson, 188 ; Yetww’ case, 9 J heat, 395; Samuel Jordan 
vs. the State, 14 Texas, 436; 13 Mar viand, 63 32; 15 B. Mun- 
roe, 607; ex parte Basie: , 2 Law Reg., 44; 1 Blackford, 
166; 1 Breese, 266; 2 Bayley, 18; 1 J. J. Marshall; 1 
Bibb, 598. 

Justice Story, who pronounced the opinion in the case of 
ex parte Kearney, made two points— 

Ist. That the Supreme Court of the U.S. had no appellate 
jurisdiction in criminal cases. 

2d. The court will not grant a habeas corpus where a 
party has been committed for a contempt by a court of com- 
petent jurisdiction. 

In the case of Yates, 9 Johnson, the whole doctrine of 
commitments of contempt was discussed, and it was settled 
that “the Supreme Court cannot discharge on habeas corpus 
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a person committed by a Court of Chancery for a contempt 
of that court.” 

In the case in 14 Texas, it was decided “that a writ of 
habeas corpus did not lie’ to revise the action ot a court of 
competent jurisdiction in cases of commitment for contempt.” 
It may be urged against this authority “that cases of con- 
tempt of court are excepted from the general statute of 
appeals in criminal cases ;” but the answer to this is that the 
exception was but declaratory of the common law. In the 
case cited from 2d Law Reg., 49, the court say that this was 
the common law. In the case cited in Bibb, the Supreme 
Court of Kentucky say, (page: 599,) “error to cases like the 
present is not specially permitted nor prohibited by our 
statutes, therefore, in determining whether this wiit lies, we 
must be governed by the general principles,” and the court 
unanimously decide that the writ of errar does not lie in 
such case, and the Supreme Court will not inquire into a 
case of commitment for contempt. The court say, page 
603, that the Circuit Court below exercises its power of com- 
mitment “free and independent” of this court. The same 
doctrine is held in the Virginia case cited. 

The farthest that any of the courts have gone has been to 
declare, that though a writ of error may lie in a case of con- 
tempt, yet if the court below had not clearly transcended its 
powers under the law, the court above would make no in- 
quiry into the cause of commitment. 


DcPONT, C. J., delivered the opinion of the Court. 


This case arose from the refusal of a Judge of the Circuit 
Court to award a writ of habeas corpus, and is brought to 
this court by writ of error, under the provisions of the stat- 
ute, which is in these words: “If any party to such judg- 
ment rendered by a Judge of the Circuit Court in vacation, 
or the said court in term time, shall feel himself aggreived 
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thereby, it shall be lawful for the Supreme Court having 
jurisdiction on his motion, to grant a writ of error, and 
upon the trial, to reverse or affirm the judgment wholly or 
in part, and to cause such other judgment to be entered, 
and such other proceedings to be had, as the law and the 
right of the case may require, either awarding costs or not, 
at their discretion.” 

At the hearing before us, a motion was made by the 
counsel for the contestants, to dismiss the case, upon the 
ground that no “judgment” had been rendered by .the 
Judge of the Circuit Court, to whom the application for the 
writ of habeas corpus had been made, upon which a writ of 
error would lie. In support of the motion, it was insisted 
that a refusal to grant the writ was not such a “judgment” . 
as was contemplated by the statute. We think otherwise, 
and it is only necessary to recite the order entered in this 
case, to show that it contains all the elements of a judicial 
“judgment.” It is in these words: “ On this day, the peti- 
tion of A. K. Edwards, asking that ‘a writ of habeas corpus’ 
might be granted to him, and he discharged from further 
custody, was presented and considered: Whereupon the 
eourt doth adjudge and order that the prayer of said peti- 
tion be refused,” &e. 

Having arrived at the conclusion that the writ of error 
does lie, we proceed now to the investigation of the case, to 
ascertain whether or not an error was committed in the 

_refusal to grant the writ of habeas corpus. In making this 
investigation, we concur .in the position held by the counsel 
for the contestants—that the court must be confined to the 
petition asking for the issuance of the writ, and that it is 
not permissible in this proceeding to investigate the merits 
of the cause out of which the commitment arose. The 
statute (vide Thomp. Dig., pp. 527-8,) is very peremptory 
in its terms as to the duty of the Judge to whom the appli- 
cation may be made for the award of the writ. It is in 
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these terms: “Whenever any person detained in custody, 
whether charged with a crminal offence or not, shall, by 
himself or by some other person in his behalf, apply to the 
Circuit Courts in this State, or to any Judge thereof in 
vacation, for a writ of habeas corpus, and show by affidavit 
or evidence, probable cause to believe that he is detained in 
custody without legal authority, it shall be the duty of the 
Court or Judge to whom such application shall be made, 
forthwith to grant the writ, signed by himself, directed to 
the person in whose custody the applicant is detained, and 
returnable immediately before such Court or Judge, or any 
of the said Courts or Judges.” The terms of this statute 
are peremptory upon the Judge to whom the application 
may be made, to grant the writ in all cases where it shall 
be shown by the affidavit or evidence that “ probable cause” 
exists for believing that the applicant may be detained in 
custody without legal authority. It is to be presumed that 
the Judge below did his duty in this particular—that he did 
look into the affidavit to ascertain whether there was such 
“probable case” therein set forth as would warrant him in 
granting the prayer of the petitioner, and finding none, he 
refused to award the writ. It was upon this judgment of 
refusal that the petitioner founded his writ of error, and 
brings the case before the Supreme Court for its supervision, 
and we are now called upon todo what the Judge below 
did, viz: to look into the petition or affidavit to see if there 
is therein set forth such “ probable cause ” as ought to have 
entitled him to the award of the writ of habeas corpus. 

The petition or affidavit shows upon its face that the peti- 
tioner is deprived of his liberty, by an order of the Chan- 
cellor, for an alleged contempt of the authority of the court 
of Chancery, and but for the statutory provisions in this 
State upon the matter of “contempts,” this isolated showing 
would be sufficient ground for the dismissal of this writ of 
error ; for it is not to be denied, (and the numerous authori- 
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ties cited at the hearing by the counsel for the contestants. 
abundantly establishes the position,) that, in the absence of 
any statutory limitations or restrictions, the power’ of the 
several courts over “contempts” is omnipotent, and its exer- 
eise is not to be enquired into by any other tribunal. This 
is the great bulwark established by the common law for the 
" protection of courts of justice, and for the maintainance of 
their dignity, authority and efficiency, and neither in Eng 
land nor in the United States has this unrestricted power 
been seriously questioned. 

The genius of our people, however, ever sensitively jealous 
of restraints upon the personal liberty of the eitizen, has 
caused them, through the action of the legislative depart- 
ment, to limit and restrict this common law power of the 
courts. The act of the Legislature here referred to gives to 
the courts the power “ to punish for contempts, by fine or 
imprisonment, and not otherwise,” but expressly provides 
that “the fine in any case not to exceed one hundred dollars, 
or the imprisonment thirty days.” 

Now if this statute be applicable to Courts of Chancery as. 
to courts of law, and from the very terms used in the act, 
«passing “orders and deerees,” being mentioned among the 
powers accorded to the courts referred to,) there can be no 
doubt of it, it becomes absolutely necessary that an inter- 
pretation be given to it, whieh, while it shall guard the per- 
sonal liberty of the citizen, shall not operate to deprive this 
great dispenser of equity of its appropriate power and 
authority to enforce its orders and decrees. This can be 
done only by distinguishing between that class of contempts 
which are merely punitive in their character, and such as 
afford the means of enforcing the orders and decrees of the 
Court of Chancery. Of the former class are such as imply 
an indignity or some exhibition of disrespect to the officer, 
such as indecorous conduct in his presence, or the violation 
of a restraining order of the Chancellor, passed before the 
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final hearing of the cause. Such acts, which are merely the 
subjects of punishment, are doubtless the only ones to which 
the restriction and limitation of the statute was designed to 
apply. It never could have been the design or intention of 
the Legislature to deprive the Court of Chancery of the only 
means which it possesses to enforce afirmatively its orders 
and decrees, or to enforce any deeree, whether affirmative or 
otherwise, which may be passed upon the final hearing of 
the cause. We do not find this distinction in the books, nor 
was there any necessity for it, as the law anciently stood. 
It arises entirely from the enactment of our statute limiting 
the power of the courts to punish for contempts. 

But, reverting to the petition, we think that there does. 
appear upon the face of the petition such probable cause as. 
entitled the petitioner to the issuance of the writ. The affi- 
davit shows that the petitioner was imprisoned for the viola- 
tion of the restraining order of the court, in removing certain 
eotton from the plantation, and had this been all, we are 
very clear in the opinion that, for that offence, the punish- 
ment of the party could not have extended beyond the limi- 
tation mentioned in the statute. But the petition also 
shows that the petitioner was ordered to restore the cotton 
to the plantation, or to pay its value into the registry of the 
eourt. Such an order ¢mplies that the cause had come to a 
final hearing, and that this was the final decree in the case, 
and imprisonment was certainly one of the means to enforce 
the decree, and would not be affected by the restriction con- 
tained in the statute. Now it was the right of this party to 
have his case investigated, in order that he might show, if 
he could, that there had been no such final decree in the 
cause. 

The fact that the application for the writ was made to the 
Judge, who, as Chancellor, had ordered the commitment, 
can have no legal bearing in this investigation. The appli- 
cation could as well have been made to some other Judge, 
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and, as we have done, he would have confined himself, upon 
the application for the writ, to the matters set forth in the 
petition. After the writ had been granted, he might then, as 
« matter of evidence, been permitted to use the record in the 
original suit. 

With these views, we are constrained to reverse the judg- 
ment of the Circuit Judge, and to remand the cause for such 
further proceedings as shall be conformable to the views set 
forth in this opinion. 

In this cause a petition for a rehearing was filed by the 
counsel for the contestants, but has not been acted upon by 
the court. . 


Hon. T. T. LONG, delivered the following dissenting 
opinion : 

This cause comes up on the ground that the Judge below 
refused to grant the writ of habeas corpus. The record be- 
fore this court does not show that the writ of habeas corpus 
was issued by the Judge below, or that the prisoner was 
even legally before the court, and the cause of his imprison- 
ment inquired into; nor that any exceptions even were taken 
to the ruling of the court below; nor are any exceptions dis- 
closed by the proceedings below. 

It is before this court merely upon the refusal of the Judge 
below to grant the writ of habeas corpus. No grounds are 
furnished for the writ of error by the proceedings below. 
Nor is it made the duty of the Judge below to grant the 
writ, unless probable cause is shown in terms prescribed by 
the statute. Thompson’s Dig., 5th chap., Ist sec. Before the 
writ can, issue, it must be shown to the court “ by affidavit or 
evidence probable cause to believe that he is detained in cus- 
tody without lawful authority.” What is probable cause, is a 
question to be decided by the court before whom the party 
appears for his relief, and that court must determine upon 
it without a knowledge of what that evidence was. It will 
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be cadena that the court below acted upon the affidavit, 
and that the affidavit did not disclose sufficient reason for 
his discharge, or that he was not in custody without lawful 
authority. 

The judgment of the court below must be either to dis- 
charge the prisoner, admit him to bail, or remand him to 
custody; and this must be ‘as the law. and the evidence 
shall require.” Neither of these judgments have been ren- 
dered by the court below in terms of the statute. 

There could be no judgment of the court below, as no 
matters of law or facts had been adjudicated, as appears 
from the record. 

The law and the facts must have been fully weighed and 
adjusted, (3 Black, 387,) before it can become the judgment 
of the Court. 

The office of a writ of error is to correct some error com- 

mitted in the proceedings, and the proceedings must be full 
and complete before the cause could be heard by an appel- 
late tribunal. Bacon’s Abridgement, Tidd’s Pr. 43. 
' A majority of the court being of the opinion that the writ 
does lie in this cause, we now come to the consideration of 
the grounds for which the writ was asked, and its refusal by 
the court below. | 

The affidavit of Edwards shows that he is committed for 
a contempt for violating an injunction and restraining order 
of the Chancellor of the Middle Circuit, and it is from this 
that he is seeking to be discharged. Edwards admits in his 
affidavit that it was after full hearing of the motion to dis- 
solve the injunction and to commit by the court, that he 
was committed to the common jail of the county. The 
question before this court, as it was in the court below, is 
restricted to the lawfulness of the authority by which he is 
confined. The merits of the chancery cause out of which 
his imprisonment grew cannot be inquired into. 

A writ of error cannot lie when a court of competent 
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jurisdiction, in the exercise of its legitimate authority, has 
made a commitment for contempt. In such a case, neither 
' the court below nor the appellate court will inquire into the 
cause of commitment by writ of habeas corpus. Ex parte 
Kearney, 7th Wheaton, 38, 5th U. S. Con’d Rep.; Lord 
Mayor ef London, 3d Wilson, 188; Yate’s case, 9th John- 
son, 395; .14th Texas, 436; 13th Maryland, 632; 15th B. 
Monroe, 607 ; ew parte Alexander, 2d Law Register, 44; Ist 
Blackford, 166; ist Briese, 266; 21st Bagley, 18; J. J. 
Marshal, 1st Bibb, 598. 

In the case of ex parte Kearney, the Judge who pro- 
nounced the opinion, said: “That the court will not grant 
a habeas corpus where a party has been committed fora 
contempt by a court of competent jurisdiction.” ‘In the 
_ ease of Yates, 9th Johnson, the whole doctrine of commit- 
ment for contempt was fully and ably discussed, and it was 
settled that the Supreme Court cannot discharge on habeas 
corpus a person committed by a court of chancery fora 
contempt of that ‘court. 

In the case 14th Texas, it was held that a writ of habeas 
corpus did not lie to reverse the action of a court of compe- 
tent jurisdiction in case for commitment for contempt. 

In the case cited in Bibb, the Supreme Court of Kentucky 
say: Error to cases like the present is not specially permitted 
nor prohibited by our statutes; - therefore, in determining 
whether this writ lies, we must be governed by the general 
principles ; and the court unanimously decide that the writ 
of errer does not lie in such cases, and the Supreme Court 
will not inquire into a case of commitment for contempt. 
He further says on page 603, that the Circuit Court below 
exercises its power of commitment free and independent of 
this court. This decision is fully sustained by the Virginia 
case cited. | 

The statute, Thompson’s Digest, pages 321, §2, provides 
that the Superior Courts shall severally have jurisdiction to 
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sachin oaths, make rules, pass orders and decrees, and 
give such judgments as may be necessary to support their 
authority : to punish for contempt by fine or imprisonment, 
and not otherwise—the fine not to exceed in any case one 
hundred dollars, or the imprisonment thirty days; and shall 
exercise all the necessary powers appertaining to their juris- 
diction respectively, according to law. 

Sec. Ist, page 322, provides that a refusal to obey any 
legal order, or mandate, or decree, made or given by any 
Judge of the Superior or County Court, either in term time 
or vacation, relative to any of the business of said court, 
after due notice thereof, shall be considered a contempt and 
punished accordingly, &e. 

It must be evident that the punishment prescribed on 
page’ 321 refers to the matters declared to be a contempt on 
page 322, and does not refer to those orders or judgments as 
may be necessary to support the authority of the court. In 
this case, the order is to re-produce the cotton taken away 
in violation of the injunction, or pay its value into the reg- 
istry of the court, and, in order to support the authority of 
the court, the order further directs, that Edwards be com- 
‘mitted until he performs what is required. The order is not 
punitive. The commitment is not ordered as a punishment 
for a contempt in the sense intended by the law on page 
$22, but is a judgment intended to support the authority of 
the court in respect to the mandate contained in the injune- 
tion, otherwise a court would be powerless to execute its de- 
crees which require any act to be done or not to be done by 
a party before it. For example: a decree for the specific 
execution of a contract for the delivery of a deed or other 
papers, and the like. No just distinction exists between an 
interlocutory and final decree, because, in many cases the 
execution’ of the interlocutory order is essential to the final 
decree ; and if the court cannot support its authority by 
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compelling the. performance of the. sieniiiad order in 
the form adopted here, then the final decree will be useless, 
and will result in nothing, because the thing to be acted on 
has been placed beyond the jurisdiction and power of the 
court. We may admit in this case, without prejudice to the 
action of the court, that no punitive order punishing for a 
contempt can exceed one hundred dollars, in case of fine, or 
thirty days, in case of imprisonment. But that does not 
affect the question here, for here the order is not punitive, 
and the party need not have gone to jail at all, or need not 
have remained there ; a simple compliance would have sat- 
isfied the order at-any moment; and it was for Edwards to 
" say, by his own act, whether he should be imprisoned at all, 
or how long he should remain confined. 

A due consideration of the law, therefore, will, it is be- 
lieved, satisfy us that the provision of the statute on page 
331 does not apply to this case, and that the decision of the 
court below should have been confirmed. 


Wim F. Roserrson, ApretLant, vs. Bortwwe Baxrr 
AND Joun A. Macrar, APPELLEES, 


t. With respect to the mutual rights of the partners, there is no difference 
between a partnership formed for the purpose of prosecuting the business 
of planting and that of one formed for the purposes of trade. 


2. If real estate be conveyed to the partners so as to vest in them a legal 
estate as tenants in common, yet in the absence of an express agreement, 
or of circumstances showing an intent that the estate is tobe held for 
the separate use of the partners, it will be considered in equity as vesting 
in the partners in their partnership capacity, subject to an implied trust | 

that they shall hold it until the purposes for which it was purchased * 
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have been accomplished, and ‘that it shall be applied, if necessary, to 
the payment of the partnership debts. The case of Loubat vs. Nourse, 
(5 Fla. R., 350,) referred to and approved. 


3. Where upon the dissolution of a partnership, the personal property 
owned by the partnership was by the agreement of the parties parti- 
tioned between them, the act of partition operated (as between the co- 
partners) a total extinguishment of the partnership lien. 


4. The acceptance of a mortgage by one partner to secure a balance due 
from another partner, vacates and neutralizes the partnership lien to that 
extent. 

5. Where a bill is filed for the settlement of a partnership, it is not admis- 
sible to embrace in it a<lemand of an individual character. 

6. In the settlement of partnership accounts, it is hazarding too much to 
make a decree in the premises without an intelligible report from a com- 
petent master. 

_ 7. A party having a beneficial interest in the decree sought to be obtained 
has a right to intervene by petition filed for that purpose, at any stage of 
the proceedings. 

8. Where a party holds a mortgage upon a tract of land, which is after- 
wards sold to a third party, and that third party takes a mortgage upon 
another tract of land to indemnify him against the lien of the first mort- 
gage, he may elect to be subrogated to the rights of that third party, but 
in doing so he vacates his lien, under his mortgage, upon the tract sold 
to the said third party. 


Appeal from Leon Circuit Court. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
court. 


James D. Westcott, Jr., for Appellant. 


It was error, after sworn bill and answer, and order, pur- 
porting to settle the equities of the case, and for an injunc- 
tion, receiver and reference to Master, for the Chancellor to 
have passed an order, without notice, making John A. Ma- 
crae, executor of Colin Macrae, deceased, a party to a sworn 
bill on petition not sworn to. 

Such proceeding is permitting an adverse interest, a new 
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party upon sstiiallnda ex parte, to come in and take sles an- 
tage of an answer which defendant framed, looking only to 
the rights of the party then before the court. 

Robertson, in his answer, never pretended to! define, with 
accuracy, his relations to Macrae, who was no party to the 
bill. 

His answer is framed looking to the merits and equities of 
the bill of Baker, which, if shorn of its uncertainties and 
inconsistencies, will be found to allege, as equities, the fol- 
lowing grounds of relief: 

Ist, That the land now in the possession of the Receiver 
was partnership property ; that the copartnership having 

. been dissolved, he had a right to ask an application of all the 
partnership property to the payment of the debt of Macrae... 
(The court will, however, perceive, in its investigation of the 
ease, that Baker, in his bill, time after time, claims that this 
debt to Macrae is his individual debt, and sets up that Rob- 
ertson is his debtor for one-half the principal, and for the 
interest on the whole sum, (See record ;) and that this was 
Macrae’s view. (See his letter in evidence.) 

2d, That Robertson was his debtor on account of balances 
due him on account of partnership, as well as private trans- 
actions, (which is itself fatal to the bill, as the party cannot 
set up private and partnership claims in the same bill,) and 
that he held his mortgage in the sum of $4000 upon his in- 
terest in the land, and on crops, &c., to secure whatever 
balance might be due him upon general settlement. 

Now, so far as Robertson’s relations to Baker were con- 
cerned, we never denied that there was a copartnership for 
the purpose of farming contemplated, (although not in active 
operation,) at the date of the purchase, in Jefferson, of the 
Sheriff of Jefferson county, or that it was purchased with 
money, equally Baker and Robertson’s; but we have ever 
denied, and do still, that Macrae ever regarded himself as a 

partnership creditor. (See bill, answer to petition, and Co- 
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lin Macrae’s letter in evidence.) The making of Macrae, 
upon petition unsworn to, a party to a sworn Dill, is permit- 
ting him to be made a party to a bill, the answer to which 
was framed, looking only to Baker’s equities as a partner. 
Nor did we deem it necessary in our answer, with Baker 
only a party, to make any allusion to Macrae’s rights, what- 
ever they might have been, under his mortgage. Baker’s 
relation to us was that of a vendor of an undivided half of a 
tract of land, which had been mortgaged by him to Jones, 
with a condition of indemnity authorizing him, Jones, to 
sellthe land in Leon to pay any damage resulting to him 
from Macrae’s action under his mortgage upon the land sold 
Jones by Baker. Baker being our vendor or grantor, and 
having no right vested in himself by which he could ask for 
a'sale of our land, independent of Jones and Macrae, in fram- 
ing our answer we did not see proper to frame it looking 
either to Macrae or Jones’ right under the mortgage, or to 
answer their supposed equities. We were pegfectly satisfied 
that Baker, (independent of his right as a partner, as well as 
with them as hereafter shéwn,) the mortgagor of Macrae as 
well as of Jones, and our vendor or grantor, could neither 
at law nor in equity, upon his case as stated, ever receive 
assistance to nullify his own covenants and his own deed, 
and that this was his relation to us, and that both in law and 
equity his relation to Jones and Macrae was that of a mort- 
gagor, entitled simply to redeem upon the payment of the 
debt, to secure which the mortgages were executed ; nor did 
Jones, or any other party through him, have any right or 
power until he had suffered damage. No right enured to 
him except when he was assailed by Macrae, and when his 
rights could operate and his mortgage itself become an exist- 
ing subject of action. Under the bill, then, as filed by Baker, 
we were only called upon to reply to Baker, that the interest 
we claimed in the property was not impressed with the man- 
tle of partnership character; that he himself’ had so recog- 
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nized it for ten years, and that he was our debtor instead of 
creditor ; not’ thinking that a grantor of real estate, upon 
which he had given a mortgage to a third party, (Jones,) 
could, by virtue of these relations, ask and obtain a decree 
for the sale of real estate in the hands of his vendee, holding 
his deed with full covenants. 

After sworn bill, answer, injunction’ and receiver, and 
order settling the equities of the case, it was error to make 
Macrae a coplaintiff to sworn bill, upon petition unsworn 
to. 9th Yerger, 287; 6th Paige, 655; 1st Edwards, 46; 
6th Paige, 22; 4th Paige, 538; 1st Paige, 424; 2 Paige, 67; 
13th Eng. Chancery Reports, 455. 

While it is the universal practice of courts of equity to be 
extremely liberal in permitting amendments by adding new 
parties defendant, and to permit amendments as to new 
. matters of fact to bills wnsworn to, it is almost equally thie 
universal rule no¢ to permit an amendment by adding co- 
plaintiffs to sworn bills; and the usual rules of practice pre- 
scribed by the Supreme Courts of the United States as to 
amendments, which are the rules in this State, relate only 
to bills not sworn to. There is no affidavit by Macrae. See 
1st John. Chancery Reports, 433. 

The making Macrae a party to the bill after answer, thus 
making a new case, can not be sustained. 2d Schvaler and 
Lafroy, 10. 

Macrae, as mortgagee, could never properly be joined as 
coplaintiff with Baker, his mortgagor, seeking sale of mort- 
gaged property. We have here parties claiming under 
different and inconsistent titles, which renders it impossible 
for these parties to be made coplaintiffs. Daniel’s Chancery, 
late edition, 228; 4th Paige, 156; 3 Atk., 500; 2 Sim., 417. 

Macrae, as a stranger, should have intervened by petition 
to be examined pro interessee sua, or by supplementary bill, 
Marcott vs. White and others, Ist Sim. and Stuart, 17; 10th 
Johnson, 510; Daniel’s Ch’y, late edition, 1693. 
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The petition in such cases is a mere collateral matter fol- 
lowing the fate of the bill, entitled to no substantive decree, 
See cases cited above. 

Baker, before Macrae became-a party, even admitting 
that the property was impressed with partnership character, 
was entitled to a simple decree for sale, nothing more. See 
case of Crawshay vs. Maule, cited on page 23, in connection 
with this point. 

This bill contains three distinct grounds of suit : 

1st, Macrae as an alleged partnership creditor, with 
adverse rights as to both Baker and Robertson. 

2d, Baker as a copartner. 

3d, Macrae as mortgagee of certain real estate in Jefferson 
county, Baker being the mortgagor. If there is-any privity 
or connection between Robertson and Macrae, I am unable 
to perceive it. 

We insist, however, that Macrae is no partnership credi- 
tor; he has no rights except under his mortgage, and under 
his mortgage he certainly cannot be made Baker’s coplaintiff; 

‘their rights are adverse. He cannot swear that he js a part- 
nership creditor, and would perjure himself if he did. 

He took separate security from Baker, and has never 
claimed any connection with the partnership. lie says in 
his letter to B. Baker, 26th Sept., 1847, “In my beginning 
with you -a correspondence, which I sincerely hope may 
prove, as I have every reason to expect, satisfactory to both 
of ys, I will first avail myself of it in .this instance to wish 
you success in ali your undertakings. And as it may be of 
benefit and saving of expense to both of us, I would strongly 
recommend your remitting to Messrs. Prime, Ward & Co., 
of New York, any payments you may desire to make to me 
at any time you may desire, either by bills of exchange upon 
New York or England, or in cotton, consigned to them for 
sale on your account, and the net proceeds in either case to 
be credited by me on account of your mortgage to me, for 
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either interest due or in reduction of capital. And in case 
you might wish to ship any cotton, on your account, to 
Liverpool from Apalachicola or St. Marks, you might do so, 
consigning the same to my correspondents, the Messrs. Land- 
bush, Tinne & Co:, merchants, and for whom I will be re- 
sponsible to you for any remittance of cotton or bills of 
exchange you may send to them on my account ; and if cotton 
you send them, do not omit to write in time, sometime pre- 
vious, to effect insurance for you, at whatever price you 
choose to value your cotton per bale, and to pay the net 
proceeds to me on your account. You may, therefore, act 
in this matter as you deem best for your interest—to sell 
your cotton in Tallahassee, New York or Liverpool. I hope 
to have, in due time, the pleasure of receiving a letter from 
you in reply to these presents, which you will please to for- 
ward to me by the mail which goes from Boston to Liverpool 
twice every month. Meantime, with my best wishes for 
your health and happiness, 
I remain, dear sir, yours truly, 
(Signed) COLIN MACRAE.” 

In this letter there is no intimation of the existence of a 

partnership. See also John A. Macrae’s letter to Dr. W. F. 
‘ Robertson, of the 28th November, 1865: 

“Mr. Baker has the whip hand of you, as he is the reputed 
proprietor, and he is also the only party with whom I am 
connected in the mortgage. Your name is not in it, and l 
am rather in a difficulty to settle with you without Mr. Ba- 
ker’s consent. I have no power over him except by fore- 
closing, and this is what he wants. -Supposihg that you were 
to pay up the entire debt, I could not convey the property 
to you without first foreclosing and getting possession. The 
property is not now mine, it is Mr. Baker’s. (The property, 
Macrae says, was Baker's, not a partnership.) You must 

. bear thisin mind. Your arrangements witlt him, so far as I 
see, do not in any way change my position with him, and I 
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I get it into my possession by a foreclosure. I am, there- 
fore, resolved, in the first place, to do this. I shall bid for 
the property to the extent of the mertgage and interest, and 
if no one bids higher, I shall resume possession. I may then 
make terms. If, however, you can make arrangements with 
Mr. Baker for paying up the trterest and maintaining the 
mortgage, you are at liberty to do so; but I do not see how 
I can interfere until I again get possession of the estate. / 
shall then be in a position to entertain any propositions from 
you. Mr. Baker states that you should have paid the in- 
terest, and that he believed you had. I do not know the 
terms of your arrangements or partnership with him, and 
cannot, therefore, say ; but, in the meantime, I see nothing 
for it but to foreclose.” 

This is Macrae’s definition of A¢s own status. 

Baker has always insisted that he is individually the debtor 
to Macrae, and has always claimed that he, Baker, is a credi- 
tor of the copartnership to the extent of the debt, principal 
and interest, that he owes Macrae. See the following in 
evidence: ‘In the event of your paying any further sums 
for principal or interest of the amount due by me to Colin 
Macrae, you will please consider it at your own risk.” ' See 
deposition of Thomas J. Perkins and the answer of W. F. 
Robertson. Complainant further showeth that, in conse- 
quence of the failure of said Robertson to pay the said annual 
interest of $640, the indebtedness of said Rebertson to said 
complainant has been greatly increased, amounting, with 
interest upon the sums which should have been paid annually, 
to the sum of nearly $4,608, in addition to the other items, 
as will more fully appear by reference to exhibit B, herewith 
filed, and for the whole of which this complainant is lable 
to said Macrae, who is now demanding the payment of the 
same from this complainant, as well as demanding the said 

1} 
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principal of $8,000. See bill. “ Unless the said Robertson 
is required to pay complainant the sums due to him, and the 
said interest of $4,608, due for rent, as well as the share 
which the said Robertson owes of the $8,000, amounting to 
$4,000 more.” See hill. , 
The decree referring to Master states nothing of a part- 
nership debt. It, on the contrary, directs the Master to 
ascertain what is the individual debt of Baker and what is 
the individual debt of Robertson. So also does the final 
decree repel any idca.of partnership responsibility. See 
more fully the answer to Macrae’s petition in the record. 


To make a partnership liable to a demand in respect of 


separate transactions, an agreement must appear. Peele ex 
parte, 6 Vesey, 601. 

“Tn cases of this nature, the primary consideration is, not 
so much to ascertain between what parties the original con- 
tract was made as to whether there has been subsequently, 
with the consent of all parties, any change or extinguish- 
ment of that contract.” Story on Partnership, par. 153. 

“That an agreement between parties as to their debts, for 
the conversion of separate into joint debts, or vice versa, will 
be invalid without the accession of the creditors.” See eo 
parte Williams, Buck, 15; ex parte Freeman, Buck, 472. 
See also the note to ex parte Bonbonus, 8 Vesey, 540; note 
ex parte Peele, 6 Vesey,. 604. 

“Tf the original debt is exclusively contracted by one 
partner on his own account, but has been immediately as- 
sented to by the partnership with the consent and approba- 
tion of the creditor as a partnership debt, it will henceforth 
be treated in his favor as a joint debt.” Story on Partner- 
ship, par. 155. 

But even when the liability has clearly attached and be- 
come absolute and binding, subsequent transactions between 
such third persons and one of the ‘partners may work an 
extinguishment of such liability, either wholly or in part. 


a) 
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Thus, if a partnership were originally liable to a creditor for 
a debt, and he should afterward accept a security of one 
partner—at all events, if it should be asecurity of a higher 
or negotiable nature, for the whole debt as a satisfaction 
thereof, wholly or in part—it will operate as an extinguish- 
ment of the debt of the partnership. 

This very question was before the court in Thompson vs- 
Percival. In that case Lord Denman said, “If, therefore, 
the plaintiff in this case did expressly agree to take, and did 
take the separate bill of exchange of James, in satisfaction 
of the joint debt, we are of opinion that his doing so 
amounted to a discharge of Charles.” It is not required 
that the chattel (given or accepted) should be of equal value ; 
for the party receiving it is always taken to be the best 
judge of that in matters of uncertain value. Thompson vs. 
Percival, 5 Barn. & Adolphe, 925. 

Where the original credit has been exclusively given to 
the partner contracting the debt, the partnership will not be 
liable therefor, but the individual partner only ; although it 
has been applied to the use and benefit of the partnership. 
Story on Part., par. 134. 

‘In the case of ex parte Hunter, James Hunter and Specht 
were partners. Hunter borrowed money from Lanoy Hun- 
ter on his own account, and applied it to partnership pur- 
poses. The firm having become bankrupt, Lanoy Hunter 
tried to make it a joint debt of the firm. Held by the 
Chancellor that it is a separate debt of James Hunter, and 
ean only come in by way of circuity, by taking the place of 
James Hunter after all the partnership debts are paid. Hun- 
ter ex parte, 1st Atkyns, 228. 

If a partner borrows a sum of money and gives his own 
security only for it, it does not become a partnership debt 
by being applied to partnership purposes with the know- 
ledge of the other partner. Beran vs. Lewis; Stokes vs. 
Whitaker, 2 Sim., 189. 
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A bond given by one partner tor partnership contraet 
debt due from the partners to a creditor, and accepted by 
him, is, by application of law, a release of the other partner. 
2 Maryland Digest, 754. 

As the. law merehant, with regard to dormant partner’s 
liabilities, is confined to trade ond commerce, and does not 
extend to the purchase of lands, if the nominal purchaser of 
lands choose to hold them, the party who advanced the 
money, if not named as grantee, can have no title to the land, 
whatever remedy he may have against him to whom the land 
was conveyed; he cannot, therefore, be holden to the vendor 
for the pay ment of any part of the consideration, unless he 
had agreed to be liable. Pitts vs. Waugh, 4 Mase: Reports, 
424, 

If money is borrowed or goods bought, or any other con- 
tract is made by one partner upon his exclusive credit, he 
alone is liable therefor; and the partnership, (although the 
money, property, or any other contract, is for their proper 
use and benefit,-or is applied thereto,) will in manner be 
liable therefor. Story on Part, par. 134. 

Where a bill of exchange, drawn by A, after the dissolr- 
tion of the partnership with B, and the proceeds of the bill 
went to pay, and did pay the partnership debts of A and B, 
which A, on the dissolution of the partnership had agreed 
to pay, the holder of the bill, after its dishonor, can have no 
claim on B, in consequence of the particular appropriation 
of the proceeds of the bill. LeRoy, Bayard & Co. vs. John- 
son, 2d Peters, 186. , 

It the partner deal with another in his individual name, 
and upon his sole responsibility, without even an allusion to 
the partnership, it was unimportant to that other to know 
that the partnership was dissolved, since he was dealing, not 
with the firm and upon its credit, but with the individual 
with whom he was contracting, and upon his credit. LeRoy, 
Bayard & Co. vs. Johnson, 2d Peters, 187. 














TERMS HELD IN 1866-’7. 203 

















Roberteca | vs. Baker ond Macrae—Argument of Counsel. 











“Tt is equally competent for them (third persons) to rely on 
that exclusive credit, and either refuse to contract with the 
firm, or to exonerate the firm from all liability upon any 
contract which would otherwise bind the firm as being for 
their account and benefit. For the maxim of the common 
law here prevails in full force, modus et conventus vincent 
legem; and either party may, at his pleasure, waive or 
relinquish rights to which he would otherwise be entitled.” 
Story on Part., par. 134. 

Looking further to results which follow this position, we 
ask: Is Baker entitled to the relief he prays for with Macrae 
not a party? We think all that portion of the bill, which 
has any thing to do with Macrae, fails, and becomes nought ; 
and as Baker's s prayer for relief in his own behalf is only 
conditional in its character, to-wit: To pay to him the sur- 
plus after payment of Maer ae, it fails also. 

As under the general prayer for such other and farther 
relief, the court is only bound to grant such relief as is agree- 
able with the case made and consistent with the special 
relief prayed, we maintain that Baker cannot ask a decree 
for a general sale. 

We do not deny the right of one partner, upon a dissolu- 
tion, to a decree for a sale of joint property and an account ; 
but this cannot even be decreed in this bill. The rights of 
parties upon a dissolution are precisely equal: to have the 
whole concern wound up by asale and a division of the pro- 
duce; but we deny the right of Baker to get relief by way 
of general sale, upon a bill by himself, praying a decree for 
the benefit of a party not a partnership creditor; and who, 
in fact, cannot swear that he is, or his testator ever thought 
he was, a partnership creditor. 2d Paige, 396; 4th Paige, 
537, 229, 

The next question, which is somewhat preliminary in 
its character, is, admitting that Macrae is a proper party, 
eould such decree as is made in this case, independent of 
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the merits of the case, ever have been made? The inter- 
locutory order of the 18th November, 1865, directs that 
the Master report how much of the debt due Colin Macrae 
is due by Baker. The third section of the decree directs 
that the land called the L’eau Noir tract, in Leon county, 
be sold, the proceeds to be applied, one-half in payment 
in behalf of Baker, and if there is surplus after B pays 
this one-half, the decree directs, in the event the personal 
property of Robertson is insufficient to pay his interest, that 
this surplus is to be applied to it. This is certainly a most 
remarkable decree. It first determines that Baker’s debt to 
Macrae is $4,000; it then determines that Robertson is in- 
debted for the entire interest, and then decrees, if after a 
sale of all of Robertson’s property, some of the interest debt 
is unpaid, Baker must paid it; and it would be consistent 
with this decree, if Baker’s land sold for $8,000, and Rob- 
ertson’s property for $500, then $4,000 of the proceeds of 
Baker’s land should be applied to Robertson’s debt. 

The rule is, that.the rights of the several plaintiffs must 
be consistent with each other, and the result of the same 
state of facts. No plaintiff can get a decree against a co- 
plaintiff. 

Baker in his bill sets up an individual mortgage of Rob- 
ertson to him upon a portion of the land, Robertson’s sepa- 
rate interest, as well as all the personal property. Macrae 
in his petition sets up a mortgage of Baker to him upon the 
same land, and claims the personal property. If one fails, 
the other, it was supposed, must succeed. Can such a bill 
be sustained? (Daniel’s Chancery, 226.) The result is, that 
we have here parties claiming under different and inconsis- 
tent titles, which renders it impossible for these parties to 
be made co-plaintiffs. Daniel’s Chancery, late edition, vol. 
2, p. 228; Daniel’s Exchequer Reports, 171; 9th Price, 187; 
4th Price, 156; 3d Atk., 500; 2d Sim,, 417. 

It may be insisted, that we are too late in these objec- 
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tious, and that they should have been made in imine. Our 
answer is, that Baker’s bill called for an account and prayed 
for a final adjustment of account, which a Court alone could 
settle, and we were willing to go into account with our 
debtor; that his mortgage was the only equity in his bill, 
Macrae being no party, and this we were willing that he 
should enforce, it being a matter-of account and we being 
actors entitled to a decree without cross-bill. Our addi- 
tional answer also is, that we did object at the time to Mac- 
rae’s being made a party, and the petition on file reserves 
the point under our statute. See answer to Macrae’s peti- 
tion. Our additional answer is, that Macrae was made a 
party without notice; that the proceedings were irregular 
and ex parte in their character, totally unjustified by any 
rule of practice and subversive of justice. 

This is not a case where objection is made for want of 
proper parties. It is a case where objection is made to 
making a person a party in this stage of the cause toa 
sworn bill who is in fact not a partnership creditor, but has 
a higher equity, a mortgage, in taking which he waived his 
vendor’s lien, and which, even if he did look to any part- 
nership liability, which we totally deny, he waived his equi- 
ty and lost it by taking higher security, and this Court can- 
not create a new security of a different character, and which 
by chance may happen to be available. The result of mak- 
ing Macrae a party in this way is substantially to permit a 
complaiannt to dismiss his sworn bill without costs and to 
make the defendant a party to a new suit without process, 
and to retain an injunction and receiver in the old suit. If, 
however, this position is not. sustained, and Maerae is, 
against his will, made a partnership creditor and properly a 
party, we insist, Ist, This is a case, not of partnership in 
trade, but of joint interest in land. Each party may apply 
for a partition or sell his own interest, but cannot compel a 
sale of the whole. That there is such distinction, see 1st 
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Swanston, 504, paragraph 505; where Lord Eldon, in con- 
sidering the case of Crawshay vs. Maule, a case of a partner 
seeking a sale of the property, says, an important considera- 
tion is whether the business is such as could subject the 
parties to become bankrupts. The distinction is obvious, 
and for this purpose material, between a partnership in 
trade and a joint interest in land as between teuants in 
common. The Court does not dissolve the tenantcy, but 
leaves each party to sell his share, while in cases of partner- 
ship in trade, unless under peculiar circumstances of the 
trade, the rule is different. This, too, was a case of a mine, 
‘ and it is held by both Collyer and Story that the lea merca- 
torio is in a great many respects applicable to an interest of 
this character. It is not like farming, which is no trade, 
and which has never been held so. That of farming is not’ 
a trade, see the case of Randall vs. Randall, 7th Simons, 52. 

Under the bankrupt laws, referred to by Lord Eldon, can 
a farmer be a bankrupt? On the contrary, the statute, 5 
Geo. II, chap. 30, expressly declares they shall not be liable 
to be deemed a bankrupt, “for their concern (as Blackstone 
says, book II, 471,) is to manure the ground and make the 
best advantage of its produce.” Under these statutes in 
England, making traders liable to become bankrupts, it was 
always held that farmers were excluded. I do not question 
the pesition that with trading and commercial partnerships, 
each of the parties, upon dissolution, may sell the entire 
property, whether real or personal, and it is no matter 
whether the titles were originally taken in the name of one 
or all the partners. It is sociable property. The distine- 
tion is evident—one is trade, the other is not. To the one 
the lex mercatorio applies, to the other it does not. See 22d 
Howard’s Reports. 

The requirements of commerce and of trade make it 
necessary for the good of the commercial world that the re- 
sponsibility of trade should be, to some measure, co-exten- 
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sive with the great and extended credit and faith required by 
the interest of communities to exist in trade, and it will be 
found that the lew mercatorio is varied and controlled by this 
circumstance and its principles limited in their application. 

It was not the object of the partnership to deal in real 
estate. As to respects in which the lew mercatorio is modi- 
fied when applied to real estate, see the cases following, in 
addition to ether citations. 8 Wendell, 507. See Ameri- 
can Leading Cases in Chancery, 4 Mass., 424; 22 Heward; 
12th Leigh’s Reports. 

It was held in the Supreme Court of New York, upon the 
strength ef the ultimate opinion of Lord Thurlow, in the 
principle case, (Thornton vs. Dixon,) and of the Master of 
the Rolls, in the case of Ballmain vs. Shore, (9th Vesey, 500,) 
that the principles and rules of law applicable to partner- 
ships, and which govern and regulate the disposition of part- 
nership property, did not apply to real estate. Coles vs. 
Coles, 15 John., 159. See also Smith vs. Jackson, 2d Ed- 
wards, 28. 

In Goodwyn vs. Richardson, 11th Mass. Rep., 469, the 
court state that a purchase of real estate with partnership 
funds would make the parties tenants in common of the 
real estate, and the act would create a division of the stock 
pro tanto. 

It is a general and settled rule, that in all actions, real 
and mixed, tenants in common must sever, because they 
have several freeholds and claim by several titles. Jackson 
vs. Branch, 2d Cai, 15 New York Reports. 

Stephen & Willet Coles, although they were partners in- 
the distilling business, which’ they carried on on their own 
lot, were declared by the court to be tenants in common in 
the land, and not partners in it. The real estate owned -by 
them must be considered and treated as such, without any 
reference to the partnership. Coles vs. Coles, 15 John., 159: 
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Crawshay & Maule were partners ina mine. In addition 
to manufacturing their own ore, they bought ore and old iron 
from other persons, and manufactured on their own premises. 
Lord Eldon decided that they were originally tenants in 
common, having an interest in land distinct from a partner- 
ship in trade, and they would have remained so, had they 
continued to manufacture their own ore from their own 
mines only. It must be recollected that an interest in 
mining has been held to some extent an interest in trade, 
which has never been held of farming. This is a leading 
case on this subject, and is always cited approvingly by 
English and American authorities. Crawshay vs. Maule, 
ist Swanston, p. 495. 

Richard & William Randall, tenants in common of cer- 
tain lands, agreed to carry on the farming business in part- 
nership, and afterwards entered into co-partnership as malt- 
sters and biscuit bakers. They subsequently purchased other 
lands with partnership funds. The Chancellor decided that 
farming was not a trade; that the lands were purchased for 
farming purposes ;. that the trading business of maltsters and 
biscuit bakers was collateral to and arose out of the princi- 
pal business of farming, and did not change the tenantcy in 
common in the lands. Randall vs. Randall, 7 Simons, 52. 

Tompkins & Murray,merchants, owned real estate jointly 
as tenants in common. They each also owned separate real 
estate. On becoming bankrupt, both the joint and separate 
property was conveyed by the parties separately, in trust, 
&c., for the benefit of their creditors. Suit as to validity of 
titles. Held by C. J. Marshall that “ where the legal estate 
was in Tompkins, the whole property passes by law by his 
deeds.” Where the legal estate was in Murray, the whole 
property passes at law by his deed. Where the legal estate 
was in Tompkins & Murray, the whole property passes in 
moities at law, by their several deeds. Anderson & Wil- 
kins vs. Tompkins, et. al.; C. J. Marshall’s Decisions, 456. 
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As the law merchant, with regard to dormant partner’s 
liabilities, is confined to trade and commerce, and does not 
extend to the purchase of lands, if the nominal purchaser 
choose to hold them, the party who advances the money, 
if not named as a grantee, can have no title to the land, 
whatever remedy he may have against him to whom the 
land was conveyed; he cannot, therefore, be holden to the 
vendor for the payment of any part of the consideration, 
unless he had agreed to be liable. Pitts vs. Waugh, 4th 
Mass. Reports, 424. : 

If, however, it is decided that the lien operates in plant- 
ing co-partnerships so as to enable the partner to obtain a 
sale of the whole, we then maintain that none of the prop- 
erty involved in this suit is impressed with the partnership 
- character, or subject to the lien of either partner. 

Story, pages 563-6465, gives us the general doctrine of 
trading partnership liens and creditor’s equities. 

We have in this case: 1st, Baker’s deed to Robertson 
with full covenants.. 2d, Robertson’s mortgage to Baker 
after dissolution, and a payment of over $4,000 upon the 
express recognition of separate property. 

Robertson holds Baker’s deed with full covenants to an 
undivided half of the land, and no one, after reading the 
mortgage executed by R. to Baker, two years after the 
dissolution, in which it is distinctly stated that Robertson 
owned one undivided half of the land, and Baker the other, 
can conceive that the parties have not themselves, by their 
own act and agreement, severed all joint interest. Their 
interest and property in this land is a separate and private 
interest, and a separate and private property. 

The personal property was actually divided. Every act 
shows a severance; and if there can be such a thing as a 
tenantcy in common, wherein the lien of a partner for a sale 
will not operate, this is such a tenantcy. As to evidence to 
prove severance, see 11th Vesey, 3. 
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If the court ial something more than an absolute 
deed before dissolution, and after formation of partnership, 
coupled with this mortgage after dissolution, then it must 
decide that it was absolutely necessary to divest the lien to 
have a partition of the real estate, a doctrine which cannot 
be supported. 

This deed, mortgage, and the.acts of the parties are sufli- 
cient. A party cannot nullify his own covenants. A fraudu- 
lent conveyance is operative inter partes. 

Any arrangemént or agreement that the property shall be 
separate, bona fide in its character, is sufficient to divest lien. 
Cross on the Law of Lien, 137; note to Story, 622; Collyer 
on Partnership, 505 ; Story, 583, and cases there cited; Ist 
Simons & Stuart, 600; 11th Vesey, 3 

The whole question is mere matter of evidence. If the 
parties intended to sever the property, it is séparate and not 
subject to lien. 

So far as personal property is concerned, there was a divi- — 
sion after the dissdlution. Baker admits it is separate prop- 
erty. “The assets of said firm consist now only-of 1,320 
acres of land.” See his bill. 

The cotton is Robertson’s individual property, produced 
after the dissolution. There is a bill of sale from B. to K.,. 
for his share of the personal property. 

The bill sets up a mortgage indebtedness of Robertson 
to Baker of $4,000. The answer denies all indebtedness of 
Robertson to Baker and claims a debt of Baker to R. of four 
or five thousand dollars, and charges fraud; and yet, strange 
to say, the injunction was continued. The errors apparent 
from the record in regard to this matter are, Ist, The Chan- 
eellor should not, upon the order sending the account back, 
after first report, have granted permission to bring in new 
accounts; 2d, There is error in the Chancellor setting aside 
all reports and making an arbitrary decision based upon the 
mortgage and his own views of the value of Confederate 
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money; 3d, There was error in the.Court removing Master 
Flagg—Daniel, 1,142 and note; 4th, The Court erred in 
opening receipts given for Confederate money at-par and 
fixing an ‘absolute and arbitrary value upon the amounts 
paid in the absence of all testimony fixing any value. 

Where-a matter of fact, depending upon conflicting evi- 
dence, has been referred to a Master, his decision will not 
be interfered with, unless there is very plain case of error. 
Ist Stock., (New Jersey,) 309; 14th V’mt, 514; 5th Gray, 
423; 7th Cushing, 222; 10th Dick., 398. 

No exceptions to Master Flagg’s report. are admissible, 
and the paper purporting to be exceptions should have been 
taken off the file. Bett’s Supplement to Vesey, 106; 1st 
Swanston, 156; 7th John’s Ch’y, 137. 

Upon the hearing upon the report of Hugh Archer, no- 
thing was properly before the Court except the matter of 
the exceptions. Whatever may have been insisted before 
the Master, is waiyed or abandoned, if not made matter of 
exceptions. Daniel, 1,322 ;-3 John’s Chan., 81; 11th Whea- 
ton, 103; 6th John’s, 566. | 

Irregularity of proceedings not matter of exceptions. 6th 
Paige, 127; 27 Vmt., 695, 696. 

An improper rejection of testimony is to be corrected by 
a motion to the court for an order compelling the Master to 
receive evidence. Daniel, 1,522, citing Ward vs. Jarrot, 
Walk. Chan. 

Phe interest is due Macrae by way of rent. There is no lien 
for rent which can be enforced in a Court of Equity under 
such proceedings as these. Robertson was tenant from year 
to year, upon an annual rent reserved. ; 

Macrae’s remedy was at law—assumpsit upon the promise 
to his agent. The bill distinctly states that it was agreed 
between R. and B., that R. should retain the land, paying 
rent therefor to Macrae. The answer states distinctly that 
this arrangement was consented to by his agent. 
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Robertson has always viewed it in this light, and has made 
payments to Macrae upon this understanding for years. 
Baker himself prevented the payment of this interest in 
1861 and 1865. See Perkin’s testimony and Baker’s letter 
to Robertson. He cannot, therefore, ask a specific perform- 
ance of the agreement. ~ x 


McIntosh on the same side. 
M. D. Papy for Appellees. 
' J. B. Galbraith oy same side. 
DuPONT, C. J., delivered the opinion of the court. 








This is a suit in equity, instituted by Bolling Baker against 
William F. Robertson. The complainant alleges in his bill 
that, on the Ist day of January, A. D. 1847, the parties 
agreed to form a copartnership for the purpose of conducting 
and carrying on the business of planting, and in view of that 

purpose and design, they purchased from one Colin Macrae 

“a certain tract of land or plantation, situated in the county 
of Jefferson, in the State ot Florida, together with fifty-one 
slaves, and .mules, stock, &c.; that the said purchase was 
made on the joint and equal account of both partners, but 
as the said Robertson was absent from the State at the time, 
.and for the convenience of perfecting the security to be 
given to Macrae, the title to the property was made to the 
complainant individually; that, at the same time, the c@m- 
plainant executed to the said Macrae, in his individual 
capacity, a mortgage of the property purchased, and to secure 
the unpaid portion of the purchase money. 

The bill further shows that within a few weeks after 
the completion of the said purchase from Macrae, it was 
deemed to be to the interest of the said partners to sell the 
plantation purchased from Macrae and to purchase one in 
Leon county; that said sale was accordingly made and 
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another tract of land was purchased in the county last afore- 
said; that the said Robertson being still absent from the 
State, and for the like convenience, as aforesaid, the title to 
this tract of land was also made to the complainant indi- 
vidually, but that he subsequently transferred, by proper 
conveyances, to the said Robertson one undivided half in- 
terest in the said tract of land, and one undivided half in- 
terest in the negroes, stock, &e., which were embraced in 
the original purchase from Macrae; that it was agreed 
between the said copartners and the agent of the said Macrae 
that the security for the balance then due to Macrae on the 
original purchase should be transferred to and made a lien 
on the said last mentioned tract of land, and “vhich was 
accordingly done. 

The bill further shows that the partnership was conducted 
on joint account, continuously, until the first day of January, 
A. D. 1856, at which time it was dissolved by mutual agree- 
ment; that, at that date, the balance due Macrae on the 
original purchase, amounted to the sum of $$,000, which bore 
an interest at the rate of eight per cent. per annum; that to 
provide for and keep down this interest, it was agreed between 
the copartners that Robertson should retain the possession 
and use of the plantation, paying as rent therefor the amount 
of $640, which was the amount of the annual interest on the 
said balance of $8,000. 

The bill further alleges that there was no settlement made 
between the copartners at the time of the dissolution of the 
copartnership, and that the accounts between the partners, 
growing out of the partnership transactions, remain unad- 
justed to the present time. 

It is further alleged that the said Robertson has failed to 
pay the interest on the balance of the Macrae debt, as he had 
agreed to do, since the year 1860 or 1861, whereby the debt 
has been largely increased in amount. 

The bill further shows that, in order to sustain the credit 
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of the firm and to prevent a sale of the partnership property, 
they, the said copartners, executed divers mortgages of the 
partnership property, in order to obtain the necessary ad- 
vances of money. That these advances becoming due, he, 
the complainant, was forced to meet the payment out of his 
individual funds, and, to secure himself, received from the 
parties holding them an assignment of the mortgages above 
mentioned. 

It is further alleged that the complainant holds a mort- 
gage from the said Robertson, executed in the latter part of 
the year 1858, to secure the payment of $4,000, which the 
said Robertson acknowledged to be then due to the said com- 
plainant for advances made by him, and which mortgage 
embraced the then growing crops and all future crops of the 
said Robertson. 

The bill further alleges that the land mortgaged to Ma- 
crae to secure the payment of the balance now due for prin- 
cipal and interest, is rapidly deteriorating under the bad 
husbandry of and through the waste committed by the said 
Robertson, in cuttimg down and clearing large portions of 
the forest land. 

The prayer of the bill is, that the copartnership be decreed 
to be dissolved, and that it be referred to a Master to take 
and state an account between the copartners, of all matters 
growing out of the business of the firm; and also to take and 
state an account between the said partnership and the said 
Macrae, and to ascertain and state what amount was due to 
said Macrae for principal of his debt on the first day of Jan., 
A. D. 1856, and what amount. is due for interest on said 
debt since the first day of January, 1856. The prayer also | 
asks for the appointment of a Receiver. It is also asked that 
the securities assigned to the complainant for advances made 
by him, shall be decreed to remain as a lien for any balance 
that may be due him, as also the mortgage of 1858. It also 
asks for the sale of the land mortgaged to Macrae, and the 
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appropriation of the proceeds of the sale to the payment of 
the balance that may be found to be due him upon the 
coming in of the Master’s report. There are other matters 
prayed fer which are not material to be set forth in this 
opinion. 

The answer of defendant, Robertson, admits the existence 
of the partnership, as set forth in complainant’s bill; admits 
the purchase from Macraegand alleges that it was made 
‘ “with moneys belonging to the said partnership ;” admits 

the mortgage of the property purchased to secure the balance 
due on the purchase ; admits the sale of the tract of land 
purchased from Macrae and the subsequent purchase of the 
tract in Leon county ; but denies that “he was a party to any 
agreement, or knows that any agreement was made, by which 
the mortgage given for the balance unpaid upon the original 
purchase in Jefferson county was transferred to the tract of 
land in Leon county, Florida; and that if such transfer of 
said lien to the said Colin Macrae was made, it was done by 
the said complainant without his knowledge or consent.” 
The answer further admits the dissolution of the copartner- 
ship on the first day of January, A. D. 1856, and the agree- 
ment of the defendant to retain the possession of the planta- 
tion, and to pay, as rent for the same, an amount equal to 
the annually accruing interest on the balance of the Macrae 
debt then due and unpaid. The answer alleges that, in com- 
pliance with his agreement, the defendant did continue to 
. pay the interest on the said debt to the first day of January, 
1859, and had made arrangements to continue to do so, but 
was prevented and foiled in his purpose by the unwarrantable 
interference of the complainant. 

The answer further admits the payment by the complainant 
of the balance for advances due to Smallwood, Anderson & 
Co., and of the transfer by the latter to the complainant of 
the securities which they held to secure the payment of the 
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same; but alleges that at the date of this payment the com- 
plainant was indebted to the firm of Baker & Robertson in 
an amount much larger than the amount of the balance so 
paid by him to Smallwood, Anderson & Co. The answer 
also admits the execution of the mortgage in 1858 to secure 
to the said complainant the payment of $4,000, but alleges 
that the same was made inadvertantly and through an erro- 
neous view as to the real state of indebtedness between him, 
the defendant, and his copartner Baker. 

There are in the answer divers other admissions and alle- 
gations, but as these do not affect our conclusions in the view 
which we have taken of the case, it is unnecessary to incor- 
porate them in this opinion, 

Therecord shows that after an injunction had been granted, 
as prayed for in the bill, a Receiver appointed to take charge 
of the partnership property, both real and personal, and an 
order had been made for a reference to a Master to take and 
state an account between the parties, to-wit: on the third 
day of April, A. D. 1866, John A. Maerae, as executor of 
the aforesaid Colin: Macrae, deceased, applied by petition to 
be permitted to be made a party complainant to the bill, 
setting forth in said petition his interest in the property in 
litigation, which application was granted and he ordered to 
be made a party complainant. 

The record further shows, that at a subsequent day, to 
wit: on the 19th day of April, 1866, a motion was made to 
dissolve the injunction theretofore granted and to vacate the 
order appointing a receiver, and which motion was refused. 
It also shows, that after divers references and re-references, 
with exceptions sustained and overruled, to wit: on the 6th 
day of August, A. D. 1866, the defendant filed his answer 
to the petition of the said Macrae, in which he contests the 
right of Macrae to intervene in this suit as a party, having 
no interest in the subject matter in controversy. 

The record further shows that the cause having been 
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brought to a final hearing, the Chancellor caused to be entered 
the following decree, to-wit : 

First. The exceptions made and taken to the report of 
F. H. Flagg be and are hereby allowed, and said report set 
aside. 

Second. The Master hereinafter appointed is hereby or- 
dered and decreed to pay to John A. Macrae the moneys in 
his hands, arising on the sale of cotton or other crops, not 
expended in carrying on said plantation, and the costs and 
expenses of these proceedings and of the said Receiver in 
satisfaction and discharge of the interest on the debt due 
said Macrae, for which defendant Robertson is liable, as by 
the report of H. Archer, heretofore made. 

Third. That the land called the “Lenoir” plantation, 
referred to in the bill and exhibits in this cause, be sold by 
Charles H. Austin, who is hereby appointed Special Master 
for that purpose, on giving the usual notice; the proceeds 
whereof to be applied as follows, viz: one-half of the pro- 
ceeds to be applied in payment in behalf of Bolling Baker 
for one-half of the principal, viz: $4,000 of the Macrae debt, 
-and one-half to be applied in behalf of Wm. F. Robertson 
for his one-half of the principal of the Macrae debt, and also 
in payment of as much of the interest due by said Robert- 
son on said debt as may remain unpaid after applying the 
proceeds of cotton and other crops in Receiver’s hands 
thereto, as hereinbefore ordered ; and in the event of a sur- 
plus remaining after applying the one-half of the proceeds 
aforesaid in behalf of said Baker in discharge of his half of 
the principal of the Macrae debt, the said surplus to be paid 
over to the said Baker, unless such surplus should be neces- 
sary to be applied to said debt for failure of the proceeds of 
said cotton and other crops, and of the half of the proceeds 
enuring to said Robertson to fully pay and discharge the 
interest of said debt, and the one-half of the principal pay- 
. able by the said Robertson. 
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Fourth. It is further ordered and decreed, that the mort- 
gage executed by the defendant to the complainant, dated 
the fifth day of November, eighteen hundred and fifty-eight, 
be foreclosed, and the defendant is hereby barred and fore- 
closed of and from all right and equity of redemption of, in 
and to the property described in said mortgage, and all 
persons claiming, by, through or under him, are also so fore- 
closed and barred. 

Fifth. If the cotton and other crops, as well as the one- 
half of the proceeds of the land enuring to said defendant, 
shall be insufficient to pay the interest on said Macrae debt, 
and the one-half the principal payable by said Robertson, it 
is ordered and decreed that the personal property, mules, 
&c., described in said mortgage, and new existing in the 
hands of the Receiver, be sold by the said Master, and the 
proceeds, or so much thereof as is necessary therefor, applied 
to the payment and discharge of said interest and one-half 
of the principal as may remain to be paid as aforesaid. 

Sixth. The court having considered the matters arising 
upon the indebtedness claimed by the parties, doth adjudge 
and decree that there is due from the defendant to the com- : 
plainant the sum of seventeen hundred and ten dollars, and 
that for that amount the complainant is entitled to a sale of 
the personal property mentioned in said mortgage, and’ that 
the proceeds of such sale be applied to the satisfaction of 


‘ said amount and paid to said complainant; but if it should 


be necessary to seil said personal property to pay the Macrae 
debt or any part thereof, as hereinbefore decreed, then the 
balance of the proceeds of such sale, and any balance that 
may remain after paying the portion of the Macrae debt and 
the interest on said debt, payable by said Robertson, be paid 
by the Master aforesaid to the payment and discharge of the 
said amount decreed, as aforesaid, to be due to complainant; 
and that Master do sell said property, real and personal, to 
earry out the provisions of this decree. 
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And the Receiver, Richard Saunders, is hereby ordered 
and decreed to turn over and deliver to Charles H. Austin, 
forthwith, all property, moneys and effects in his hands, 
received by him as Receiver, under the order appointing 
him in this cause. And it is further ordered that the account 
of said Saunders is approved, and he is hereby allowed the 
sum of six hundred dollars for his services as such, which 
may be retained by him out of the monies in his hands. 
And it is further ordered, that the costs of these proecedings 
be paid by the defendant, and in the meantime, that the 
same be paid by the Master, out of the funds that may come 
into his hands. 

From this decree an appeal was taken by the defendant, 
and the case is now before us for our adjudication. The 
petition of appeal sets forth the following as the grounds 
upon which a reversal is asked, viz : 

First. All the interest which. he has in the real and per- 


sonal property involved in this suit, is separate and distinct, 
is not impressed with partnership character, and there exists 
no lien of either partner to have a sale. 

Second. Macrae is improperly made a party to sworn bill, 
after injunction, receiver and answer, and improperly made 
a coplaintiff of Bolling Baker, their rights being adverse and 
distinct—he being no partnership creditor, and having taken 


mortgage security. 

Third. Upon the reference upon exceptions to the first 
Master’s report, the court should not have allowed new 
accounts to be brought into the Master’s office. 

Fourth. The reports of both Masters, Flagg and Archer, 
should not have been set aside, and decree made upon the 
mortgage of defendant to complainant Baker ; such decision 
being an arbitrary decision, in conflict with previous orders 
in the cause, and fraud and error having been charged in 
the answer. 

Fifth. Receipts given for Confederate money and accepted 
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by a creditor cannot be opened, and an absolute and arbi- 
trary value be fixed by the Chancellor in the absence of all 
evidence fixing any value, nor can they be opened with such 
evidence. 

Sixth. The removal of Master Flagg, upon no evidence 
except ex parte petition of complainant, a party in the cause, 
was contrary to every rule of chancery practice. 

Seventh. The decree should have been for Robertson, on 
Master’s report, or the Chancellor should, at most, have 
only sent the matter of account back to Master’s office, dis- 
solving injunction and discharging Receciver—Robertson, as 
tenant, from year to year, being entitled to possession. 

Eighth. The whole proceeding is irregular, illegal and 
defective. 

In support of the first exception to the decree, as set-forth 
in the petition of appeal, the Solicitor for the. appellant 
assumed that the property sought to be subjected to the 
partnership lien, as well defined by the law, was not so 
impressed with the character of partnership property as to 
render it liable to the operation of thatlaw. It was insisted 
that as to thereal estate employed in the business of planting, 
- it was held by the parties constituting the partnership as 
“tenants in common,” and not as copartners; and as to the 
personalty that there had been a severance of title, upon the 
dissolution of the copartnership and that Robertson held the 
portion that was allotted to him in severalty and exempt from 
the lien of his copartner Baker. A distinction was drawn 
between ¢rading partnerships and ‘others of a different char- 
acter, and it was insisted that the lien growing out of the 
application of the “lew mercatoria” applied only to the 
latter description of property. To sustain this distinction 
numerous cases were cited, which we shall now proceed to 
examine. 

The case of Crawshay vs. Maule, (1 Swanson R., 495,) was 
relied upon to show that real estate was not subject to the 
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lien of partnership, and the casual remark of the Chancellor, 
made before the case had been brought to a full hearing, 
that it was an important consideration “ whether this busi- 
ness is such as would subject the parties to beeome bank- 
rupts,” was urged as affording the proper test. We do. not 
think that such was the design of the Chancellor, and this is 
obvious in his subsequent remarks in the same case. At 
page 521 he is reported as saying, “for ordinary purposes a 
lease is no more than stock in trade, and as part of the stock 
may be sold, nor would it be material that the estate pur- 
chased by a partnership was freehold, if intended only as an 
article of stock.” He says further, “with respect to mere 
joint interest in land, I apprehend that the rule would be 
different, the parties then becoming tenants in common, 
each cannot call on his companions to ‘concur in a sale, but 
must sell his own interest. It is said that this is only the 
ease of tenancy in common of a mine; if so, I think that the 
doctrine with respect to land would apply, and not the doc- 
trine with respect to trading partnerships; but avery difficult 
question may arise, whether, if the parties being originally 
tenants in common of a mine, agree to become jointly inter- 
ested in the manufacture of its produce, for the purpose of 
sale, they continue mere tenants in common of the mine.” 

There is nothing in these remarks to sustain the idea that 
the lien derived from the lawof partnership may not equally 
attach to real as to personal property. It is all made to 
depend upon the intention and agreement of the copartners. 
It is true that, according to the English cases, and not a few 
of the American, unless that intention and agreement is made 
manifest and apparent, the strict rules of the common law, 
with regard to the succession, will be held to apply to that 
species of property, and this will be more clearly illustrated 
in our examination of other cases cited on the same side at . 
the hearing. 

In the case of Thornton vs. Dixon, (3 Brown’s C. C., 199,) 
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the Lord Chancellor is reported to have said on the first 
hearing that “ he had always understood that when partners 
bought land for the purpose of the partnership concern, it 
was to be considered as part of the partnership fund, and 
consequently that the land in question must be considered 
as personal estate and distributable assuch.” But when the 
case came on to be heard a second time, he is reported to 
have modified that opinion by stating that, “ had the agree- 
ment been that the mills should be valued and sold, it would 
have converted them into personalty of the partnership ; but 
that the agreement which had been entered into was not sufii- 

cient to vary the nature of the property, and therefore, that 
after the dissolution, the property would result according to its 
respective nature—the real as real and the personal as per- 
sonal estate.” : 

In the case of Ripley vs. Waterworth, (7 Vesey, 425,) 
which was discussed before Lord Eldon, he said, “I am 
strongly inclined to think that this is personal estate, being 
of opinion that upon the true construction of the deed, the 
parties had contracted with each other, that when the part- 
nership should be determined, whether by the act of the 
parties or of God, the property should be converted to all 
intents and purposes.” ‘“‘ By the deed it is to be considered 
part of the capital stock in trade. The question is, whether 
three persons, engaging in the purchase of real property, such 
as this, and to be applied to such purposes, might not and 
did not contract that, if the partnership should be dissolved 
by the act of all, or the death of one, it should be all sold 
together for the purpose of producing more benefit upon the 
sale ?” 

It will be seen by an attentive and critical examination 
of these two cases, that the question whether land is to be 

_ considered as real or personal property upon the dissolution 
of the partnership, is made to depend upon the previous 
intention or agreement of the copartners; and that the idea 
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that ne is any inherent quality in that species of property 
which precludes it from being subjected to the lien derived 
from the law of partnership, is not sustained or sanctioned. 

The case of Beli vs. Phyn, (7 Ves., 453,) decided by Sir 
William Grant, Master of the Rells, on the same day that 
the judgment was delivered in the last foregoing case, is 
thought to have cenflicted with the principle established by 
the two cases above referred to; but we do not discover the 
alleged conflict. In the case of Bell vs. Phyn, the land in 
controversy had been conveyed to the copartners by deed 
stipulating that they should hold as tenants in common in 
fee. By the very terms of the deed, the character of the 
property was defined and fixed, and against this express 
contract and agreement of the parties, the implied lien of 
the partnership could not prevail. Indeed, it is very strongly 
intimated in the opinion delivered in the case, that had this 
been otherwise, the principles established by the two cases 
before referred to would have prevailed. The ground of 
the decision is expressly stated by the Master of the Rolls. 
hie says: “ Here the parties have limited and defined the 
extent of the interest the partnership was to have in the real 
property.” There is then no conflict, but a strong intima- 
tion of the most perfect concurrence. 

The case of Randall vs. Randall was confidently relied 
upon at the hearing of this cause to sustain the position 
that land could not be made the subject of partnership, un- 
less the object and design of the association be for the pur- 
poses of trade. <A careful consideration of the facts of this 
case, we think, will show that the principle upon which it was 
decided is not in conflict with the cases already alluded to. 

Richard and William Randall, with their brother James 
and sister Elizabeth, upon the death of their father, became 
entitled, as tenants in common to an estate partly freehold 
and partly leasehold. The two former, shortly after their 
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father’s death, agreed to become copartners in farming, in- 
cluding the growing of hops. They subsequently entered 
into the business of malting and baking. The farming busi- 
ness was carried on upon the family estate. They purchased 
of James his interest in the estate, and paid for it with the 
partnership funds. They also purchased other lands, a por- 
tion of which was conveyed to them in moieties. The ob- 
ject of the bill was to have the real estate of the copartner- 
ship declare to be personalty. The Vice-Chancellor, after 
extensively reviewing many of the older cases, says: “ Ta- 
king then the law to be as it is to be collected from the cases 
to which I have referred, the question is whether the real 
estates in this case are to be considered as personal property. 
Now it does not appear that the parties purchased any part 
of the land for the purposes of their partnership trade. Hav- 
ing in the first instance agreed to carry on the farming busi- 
ness in partnership, they subsequently agreed to become co- 
partners—first, as malsters, and afterwards as biscuit-bakers. 
i! The first purchase that they made was of an undivided 
) fourth part of an estate, of which they previously hada 
moiety as tenants in common. It would, however, be strong 
to say that because these parties being partners in the farm- 
ing business, which is not a trade, happen collaterally to 
that business to carry on a trade, therefore the nature of the 
property which they so purchased is to be changed.” 

The deduction drawn from this part of the foregoing opin- 
ion delivered in that case is, that farming not being a trade, 
no association of individuals for that purpose would consti- 
tute them eopartners so as to invest them with lien derived 
from the law of partnership. We do not think this a legiti- 
mate deduction. That question was not mooted, nor was it 
necessary to be made, to warrant the conelusion at which 
the Vice Chancellor arrived. Had it been attempted to 
subject the lands to the lien growing out of the farming 
partnership, it would have been a sufficient answer to have 
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shown that as to the lands derived by inheritance and used 
for the farming purposes, they were originally held as a ten- 
ancy in common, and there was no evidence to show that 
there had ever been any agreement between the partners, 
either express or implied, to change the character of the 
property. 

In the close of the opinion delivered in the case of Ran- 
dall vs. Randall, the Vice Chancellor goes on to say: “ The 
malting business ceased in 1807, and the biscuit-baking in . 
1815. In 1820, the two brothers purchased two houses and 
gardens in Portesea, which of course were not used for farm- 
ing purposes, but were let to tenants. Those premises were 
conveyed in the same manner as the land purchased of Tar- 
ver, and if in those instances in which the lands purchased 
by the brothers were conveyed to them, it is to be inferred 
from the form of the conveyances that they intended to hold 
them as real estate, it is but fair to conclude that they in- 
tended to hold those lands which were not conveyed to 
them in like manner; for it is unreasonable to suppose that 
they intended to hold part as land and part as eae 
with the character of personal estate.” 

Though the decision in this case was adverse to the at- 
tempt to convert the land into personalty, yet it is not to be 
inferred that the principle upon which it was decided is in 
conflict with the principle established by the cases before re- 
ferred to. The contract or agreement of the parties, and 
even the éntention, when clearly manifested, is recognized 
as the true and only test by which the character of partner- 
ship property is to be determined. And this, we think, will 
be found, upon a critical examination of the reported cases, 
to be the established doctrine of the English Courts. We 
have not been able to detect the great conflict of opinion on 
this subject so frequently referred to by American Judges. 
On the contrary, so far as we have had access to the English 
reports, we have found the adjudications on this point most 
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harmonious, and the law settled and fixed. That law we 
take to be as follows, viz: 

Ist. That where the land used in the conducting of the part- 
nership business was held by the copartners as tenants in 
common prior to and at the time of the tormation of the 
partnership, it will continue to retain that character, unless 
the same be altered by some express contract or agreement 
of the parties. 2d. That the simple fact that land has been 
_ paid for out of partnership funds is not of itself sufficient 
to stamp upon it the character of personalty and sub- 
ject it to the lien of partnership. It must have been neces- 
sary for the conducting of the business of the partnership, 
or there must be some contract or agreement, either express 
or implied, that it should be converted into personalty. 

The case of Coles vs. Coles, (15 John. R., 159,) cited by 
the counsel for the appellant, fully sustains the English doc- 
trine, as above stated. In that case the Court say: “No 
objection can be made on the ground of an existing partner- 
ship between Stephen and Willet Coles. They were tenants 
in common, not partners in this land. The principles and 
rules of law applicable to partnerships, and which govern 
and regulate the disposition of the partnership property, do 
not apply to real estate. One partner can convey no more 
than his own interest in houses or other real estate, even 
where they are held for the purposes of the partnership. 
There may be special covenants and agreements entered 
into between partners relative to the use and enjoyment of 
real estate owned by them jointly, and the land would be 
considered as held subject to such covenants; but nothing 
of that kind appears in the present case, and in the absence 
of all such special covenants, the real estate owned by the 
partners must be considered and treated as such, without 
any reference to the partnership. These are principles fully 
established by the cases of Thornton vs. Dixon, (3 Brown’s 
C. Rt., 199,) and Balmain vs. Shore, (9 Vesey, Jr., 500.) 
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It will thus be seen that in New York the doctrine of the 
English Courts, making the character of the realty to de- 
pend upon the agreement of the parties, is in no wise de- 
parted frem, but sanctioned and sustained. The cases cited 
from 4 Mass., and 1 Brock. R., do not apply to a case of this 
kind, and are therefore of no authority upon the point under 
consideration. 

In Vermont, the courts are disposed to carry the doctrine 
of converting realty held by a partnership into personalty 
further than has been done in England. It has been held 
in that State, that real estate belonging to a partnership 
fund should follow the same law of distribution in a Court 
of Chancery which is applied to personal property. Vide 
Rice vs. Barnard, 20 Vermont, 479. 

In the State of Kentucky, the doctrine of the English 
Courts is fully sustained by the decision in Divine vs. Mit- 
chum, (4 B. Munroe R., 489.) 

In Massachusetts, the doctrine of conversion is carried be- 
yond that of the English Courts, and it is there held that, 
“When real estate is purchased by partners, with the part- 
nership funds, for partnership use and convenience, although 
it is conveyed to them in such a manner as to make them 
tenants in common, yet in the absence of an express agree- 
ment, or of circumstances showing an intent that such estate 
shall be held for their separate use, it will be considered and 
treated in equity, as vesting in them in their partnership 
capacity, clothed with an implied trust that they should 
hold it until the purposes for which it was so purchased 
shall be accomplished ; and that it shall be applied, if neces- 
sary, to the payment of the partnership debts. Upon the 
dissolution of the partnership, by the death of one of the 
partners, the survivor has an equitable lien on such real 
estate for his indemnity against the debts of the firm, and 
for securing the balance that may be due to him, from the 
deceased partner, on settlement of the partnership accounts 











228 SUPREME COURT. 








Robertson vs. Baker and Macrae—Opinion of Court. 








between them; and the widow and heirs of such deceased 
partner have no beneficial interest in such real estate, nor 
in the rent received therefrom after his death, until the sur- 
viving partner is so indemnified.” Dyer vs. Clark, 5 Met. 
R., 562. 

The distinction between the English and the Massaclu- 
setts doctrine is, that while the former requires it to be 
shown aflirmatively, that it was' the agreement or intent of 
the partners to hold the real estate subject to the partner- 
ship lien, before it will be declared to be personalty, the 
latter subjects it to the partnership lien, unless it be as 
clearly shown that it was not the intention of the parties 
thus to subject it. This is a marked distinction, and con- 
sidering the difference of circumstances under which real 
estate is held in the two countries, we are of opinion the 
Massachusetts doctrine is to be preferred. 

This is not a new question in this court, and an apology 
may be due for laboring it to the extent that has been done 
in this opinion; but the books of American reports are so 
rife with charges against the English Courts for vacillation 
on this subject, that we deemed ourselves excusable in con- 
tributing to the task of disabusing the professional mind. 

The case of Loubat vs. Nourse, decided by this court, and 
reported in the 5th Fla. R., 350, was a claim by a widow of 
a deceased partner for dower in real estate that had been 
purchased by the partnership funds. Justice Thompson, in 
a very able opinion, reconciled the English adjudication on 
the point, but announced the more extended doctrine of 
Massachusetts as the better law. That decision is conclu- 
sive on the point raised in this case. 

Recurring now to the facts of this case, the question is, 
whether it comes within the rule. By reference to the state- 
ment of the case contained in this opinion, it will be seen 
that the bill alleges, and the answer admits, that the land 
was purchased with partnership funds, and for partnership 
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partnership for a period of nearly ‘ten years. With this 
state of facts before us, whatever doubts might have arisen 
under the English rule as hereinbefore laid down, there is 
none in the application of the rule as announced in the case 
of Loubat vs. Nourse. We therefore conclude that the land 
held by the firm is subject to partnership lien for the pay- 
ment of partnership debts. 

With regard to the personal property used in prosecuting 
the business of the partnership during its existence, a dif- 
ferent state of facts is shown by the record. It is made to 
appear that upon the dissolution of the partnership in 1856, 
there was a partition of all of that species of property and a 
total severance of the joint estate. This being so, it is very 
clear that, as between partners, the partnership lien no 
longer existed in respect to the property so partitioned and 
set off. Each held his portion in severalty, unaffected by 
the mutual rights growing out of the previously existing 
partnership. What lien the complainant may have on this 
property under his mortgage of 1858, and his right to en- 
force the same in this suit, will now be considered. 

The giving of the mortgage of 1858 by Robertson to Ba- 
ker is shrouded in considerable doubt and mystery. It is 
made to appear that at the date of its execution Robertson 
was in Florida and Baker residing in Georgia, and that it 
was intended to secure the payment of a balance acknow- 
ledged to be due on a running account between the parties. 
But neither from the allegations of the bill, the admissions 
of the answer or the proofs in the case is it definitely shown 
of what that balance is composed, whether growing out of 
partnership or individual transactions. Nor in this connec- 
tion do we deem it a matter of much importance to be as- 
certained, for even if the indebtedness proposed to be secured 
by the mortgage should be shown to have originated in a 
partnership transaction, the acceptance by Baker of the spe- 
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cific security vacated and neutralized the partnership lien to 
that extent. The taking of the mortgage operated in law 
to divest the right, which he had previously enjoyed, to look 
to the partnership property for the payment of the debt, and 
he was thenceforth remitted to his specific security. The 
acceptance of the mortgage made the debt, whatever might 
have been its character before, the individual debt of Rob- 
ertson, and its foreclosure cannot be enforced in this suit, 
which is instituted for the single purpose of settling up the 
business of the partnership lately existing between the par- 
ties. The bill is defective in this respect, and must be dis- 
missed so far as it seeks to foreclose this mortgage, and as a 
necessary and legitimate sequence, the order heretofore made 
for the appointment of a Receiver must be vacated, and the 
injunction granted must be dissolved. 

In considering the state of the account between the parties, 
as exhibited by the respective reports of the two Masters, 
who were successively appointed to take the same, we are 
presented with the extraordinary spectacle of a difference in 
the results of over fourteen thousand dollars. In such astate 
of case a court may well hesitate before passing definitely 
upon the rights of the parties. The Chancellor below, how- 
ever, did arrive at a conclusion on this point and decreed 
accordingly; but, as we are ignorant of the basis of the 
calculation or the process through which that conclusion was 
reached, we deem it to be most consonant with justice and 
equity that the decree upon this point be set aside and the 
accounts be recommitted to a competent Master, to be 
properly adjusted. In the settlement of partnershipaccounts, 
running through a period of nearly ten years, it is hazarding 
too much to make a decree in the premises without an intel- 
ligible report from a competent Master. In order to insure 
such a report, the Master must be specially instructed to 
confine his investigation exclusively to accounts growing out 
of partnership transactions, and to exclude from his report 
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all demands on either side which are of an individual char- 
acter only; for these the parties must look outside of this 
suit for redress. 

We are now brought to the consideration of Macrae’s 
interest in this suit, and his right to be made a party thereto. 
In the discussion of this point, the Solicitor for the appellant 
insisted that “ after sworn bill, answer, injunction, appoint- 
ment of Receiver and passing of order settling the equities 
of the case, it was error to make Macrae a party,” and nume- 
rous authorities were cited in support of the position. In 
the view which we take of Macrae’s real character, as a party 
in these proceedings, it becomes unnecessary to determine 
the question as to how and at what stage of a cause a stranger 
may be made a co-plaintiff. The position of Macrae is not 
that of a co-plaintiff seeking the enforcement of any claim 
against either plaintiff or defendant. He is a mere interve- 
nor, coming by petition and asking that he may have the 
benefit of any decree that may be pronounced between the 
parties in respect to property in which he has an interest 
superior to that enjoyed by either of them. Taking this 
view of his position in this suit as a party, his right to inter- 
vene cannot be questioned. How far that intervention will 
enure to his benefit will be hereafter considered. 

It was further insisted at the hearing that, admitting the 
right of Macrae to intervene, he was entitled to no claim 
upon the funds to be derived from the sale either of the 
personal property or of the lands in Leon county, and that 
his right was restricted to his specific lien, created by mort- 
gage, on the tract of land situated in Jefferson county. 
That he could assert no claim as a general creditor of the 
partnership, but must be restricted to his mortgage security. 
As a general proposition, this position is undoubtedly correct, 
but there may be equities arising out of the facts of the 


case, which may tend materially to the modification of it< 
application. 
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The origin of the Macrae debt, it will be recollected, was 
the sale to the partnership of a tract of land situated in 
Jefferson county, and a mortgage upon the same to secure 
the payment of the purchase money. It will be recollected 
further, that this tract of land, so mortgaged to Macrae, was 
sold by them to Jones, and the proceeds of that sale invested 
in a tract of land in Leon county. That to indemnify Jones 

, against the lien of the mortgage given to Macrae, he received 
from the copartners a mortgage upon the tract of land in 
Leon county, and the sale of which is asked for in this bill. 
Under this state of facts, it is insisted for the appellant that 
Macrae having no right as a general creditor, and his mort- 
gage being upon the land in Jefferson and not upon the land 
in Leon, (which is the land sought to be sold,) he can assert 
no claim to the proceeds of the sale. We admit that but for 
the doctrine of “subrogation,” so frequently resorted to in 
equity, such would be his position, and he could have no 
standing in this suit; but, by the application of that ductrine, 
Macrae becomes invested with the rights which Jones 
acquired under thé mortgage given to indemnify him against 
the lien of Macrae upon the land pureliased by him in Jef- 
ferson county. This is a right that Macrae is entitled to, 
for with a full knowledge of the contents of the bill and 
answer, and the object sought to be obtained, he does, by 
the simple act of intervention in this suit, make an election 
which estops him from ever hereafter asserting any claim 
upon the land purchased by Jones. Thus, by this simple 
mode of proceeding, so usual in courts of chancery, Jones 
gets the incumbrance removed from his land, Macrae is 
placed in a position to have his debt satisfied, and the co- 
partners are relieved pro tanto from their obligation incurred 
in making the original purchase. The decree upon this 
point must be reformed and made to conform to these views 
by requiring that Macrae shall execute a release of his mort- 
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gage upon the Jefferson county land before he is permitted 
to receive the proceeds to arise from the sale of the land in 
Leon. 

A question has arisen in our minds as to the disposition 
that shall be made of the money now under the control of 
the court. Upon the principle that Macrae cannot inter- 
vene beyond the extent of his mortgage, we were at first 
inclined to the opinion that he could not participate in this 
fund. But reverting to the fact that there was an agree. 
ment between the copartners entered into at the time of the 
dissolution, that Robertson should hold the possession of the 
land and have the use thereof, in consideration of his paying 
the annually accruing interest of the Macrae debt; and to 
the further fact that a part of these funds, if not all of it, 
arose from the produce of the land, we think that strict 
equity between the copartners, as well as justice to Macrae, 
demands that these funds shall be applied to the payment of 
the interest so contracted to be paid by Robertson. 

Considering all the circumstances of this case, as they have 


been made known to us by the record, we are of opinion 
that neither party can claim exemption from responsibility 


for the necessity which has induced the institution of these 
proceedings, and therefore, we direct that the costs of the 
suit, up to this date, be borne by the complainant and de- 
fendant in equal proportions. 

It is hereby ordered, adjudged and decreed that so much 
of the decree of the Chancellor as directs the sale of the 
land, and the application of the proceeds to the payment of 
the Macrae debt, be affirmed, and that the decree be executed 
in the manner therein directed. And as to the remaining 
portion of the said decree, it is hereby ordered, adjudged 
and decreed that the same be reversed and set aside, and 
that the cause be remanded to the court below with direc- 
tions that the bill be retained, and such other and further 
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proceedings had in the cause as may be conformable to the 
views expressed in this opinion. 

It is further ordered, that the costs accruing from the 
prosecution of this appeal, be paid by the complainant and 
defendant in equal proportions. 





ZacnuartaAn Wiiiiams, APPELLANT, vs. Samuet C. Keyszr, 
APPELLEE. 


1. An exception to the general rule, on the subject of proving private writ- 
ings, is, where the paper writing is produced by the adverse party pur- 
suant to notice, the party producing it claiming a beneficiary interest 
under it. 

2. When the party producing a written instrument on notice claims a ben- 
eficiary interest under it, this fact dispenses with the necessity of giving 
proof of its execution, because of the privity of interest, and not because 
of the possession of the written instrument by the party against whom 
it is offered in evidence. 

3. The general rule of law is, that the recital of one deed in another is evi- 
dence of the fact therein recited, and supersedes the necessity of intro- 
ducing any other evidence to establish it. 

4, The rule of law on the subject of admissions is, that the whole of the 
statement containing the admission is to be received together. 

5. If the witness testifies to an admission made by a party to a suit, but 
says “he only heard a part of the conversation,” the Court will not, in the 
absence of proof, infer that there was further conversation relating to 
the subject matter of the suit, but will allow the statement of the wit- 
ness to go to the jury, to be considered by them in making up their ver- 
dict. 

6. What the witness HEARS of a conversation in relation to the subject 

matter of a suit is the whole of the conversation, so far as his testimony is 

concerned, and if there was a conversation with other persons at the 
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same time in relation to the subject matter of the suit, explanatory of 
that heard by the witness and not heard by the witness, it is incumbent 
on the party objecting to show what it was. 


Appeal from the Cireuit Court of Santa Rosa county. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
Court. 


Hawkins and Me Whorter for appellant. 


Under the first assignment of error, we remark that the 
instrument called for being in custody of the agent of Key- 
ser, notice to the agent to produce it was sufficient. Benton 
vs. Payne, 2 Car. & Payne, 520; St. Clair vs. Stevenson, 1 
Car. & Payne, 582. 

The instrument called for was regularly executed, re- 
ceived by Keyser, kept evidently with great care and con- 
tained the clearest admission that the defendant Keyser was 
@ member of the firm of A. MeVoy & Co. He was a party 
to the covenant for indemnity, and though not signed by 
Keyser, it bound him to the same extent as if his signature 
had been appended to it. The recitals contained in it, if 
they were not technical estoppels as to his denial of them, 
constitute at least prima facie evidence of their truth. 1 
Greenleaf Evi., § 22, 23, n.; 4 Comyn’s Dig., 281; Carver vs. 
Jackson, 4 Pet., 21, § 83; Crane vs. Morris, 6 Pet., 611, 
612; 1 Phillip’s Evi., 473, 474, 574, n. 4.4; 9 Cowen, 86; 9 
Wadle, 209. 

The proof of the instrument called for and adduced was 
not necessary. It was a covenant of indemnity to Keyser 
against the debts of the two firms in consideration of the 
sale by Keyser to the other members of the firms of his in- 
terest therein. It was a possession of Keyser, and he 
claimed and possessed a beneficial interest under it. (The 
presumption of law is that a party will adopt acts done for 
his benefit.) Starkie Evi., 8 Am. ed., 751; 2 Phillip’s Ev., 
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486; Rhoades vs. Selm, 4 Wash. C. C. R., 915; Stewart vs. 
Kingsley, 17 John. Rep., 158; 1 Greenleaf Ev., § 571, n.; 
Betts vs. Badger, 12 John., 223; Starkie on Ev.,8 Am. Ed., 
506, 516, top paging ; McPherson vs. Rathbone, 7 Wendell, 
218. 

2d assignment of error. The evidence of Golson should 
have been received. The issue was partnership vel non. A 
partnership can be proved by acts and admissions of all and 
every character. Pierson vs. Steinmeyer, 4 Rich’d S. C., 
309; Tenn vs. Tompson, 4 Smith N. Y., 276; Lindley on 
Partnership, (89) top, 126; 21 U. 8. Dig., 405, § 18; Starkie 
Ev., 8 Am. Ed., (505, 506,) 459. 

Indeed, so far is this doctrine of admissions against a par- 
ty interest carried, that they are deemed virtually or treated 
as primary evidence, and are proof against the party who 
makes them as to the contents of a document without pro- 
ducing it or calling the attesting witness. Starkie on Evi., 
(8 ed.,) 459, 460, (top;) Phillips on Evi., 346, 347; 1 Green- 
leaf, § 96, 97, 203 ; Best on Pr., 136, 42. 

The objection to Golson’s evidence was, that all of the 
conversation between Keyser and plaintiff’s attorney was 
not nafrated. This would be the rule if Golson had heard 
all. He could only state what he heard. To rule out what 
Golson actually heard because he did not hear all that was 
said, would be productive of great injustice, and if this prin- 
ciple is established, parties in innumerable cases will be de- 
prived of the benefit of the most vital and important evi- 
dence. Isolated, detached and disconnected admissions are 
permitted in every day practice. 

Golson’s evidence should have gone to the jury. If they 
had thought that there were qualifications and explanations 
incident to Keyser’s admissions, it was for them to have 
acted upon them. The rule is, not that the entire admission 
or confession must be given (for. that is frequently impossible,) 
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but “that the whole of the statement containing the admis- 
sion is to be received together.” 1 Phill., 496, 402, 416. 


McClellan & Barnes for appellee. 


This was an action of assumpsit in the Circuit Court of 
Santa Rosa county against appellee, seeking to hold him 
liable on a promissory note made the 1st day of April, 1859, 
by A. MeVoy & Co., for twenty-five hundred dollars, Keyser 
is sought to be held as a member of said firm of A. McVoy 
& Co. The issue joined is whether he ever was a member 
of the firm of A. McVoy & Co. at the time the liability was 
incurred by said firm. 

The plaintiff offered in evidence a paper purporting to 
have been executed to the appellee on the 26th of April, 
1859, by A. McVoy, Roman Mir and Puig, to indemnify 
and hold him harmless against the liabilities of the firms of 
Keyser, McVoy & Co. and A. McVoy & Co., and which 
recites that he had that day sold by a deed of same date his 
interests in said firms to A. McVoy & Co. It is produced 
in Court by W. J. Keyser, under a subpcena tuces tecwm, 
who testifies it was left with him by appellee among his 
valuable papers for safe-keeping. It has no witnesses to it. 
Its execution was not proven or offered to be proven in the 
usual way. It was objected to and ruled out. 

An exception to the general rule on the subject of prov- 
ing private writings is said to be where the paper is pro- 
duced by the adverse party pursuant to notice, the party 
producing it claiming an interest under it. There was no 
proof that Keyser claimed an interest under this paper, and 
the deed of conveyance mentioned in this paper was not 
offered by the plaintiff to show that instrument had been 
delivered and the transaction completed. It appears from 
the authorities that the interest claimed in these cases must 
be of an abiding nature—it must be claimed in the same 
cause. 1 Greenleaf on Evidence, 759 and 760. 
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Where the party producing an instrument on notice is not 
a party to it and claims no beneficial interest under it, 
the party calling for its production and offering it in evi- 
dence must prove its execution. 1 Greenleaf on Evidence, 
760 and foot of § 571; 17 John. R., 158. 

The evidence of the witness Golson was properly ruled 
out. He states explicitly he did not hear all of the conver- 
sation. Admissions or confessions are valuble, because they 
are against interest ; yet verbal admissions are received with 
great caution. 1 Green. on Ey., 200. The whole of the 
admission or confession is to be taken together. 1 Green, 
on Ey., 201. The rule is that the whole of what was said 
at the same time, and relating to the same subject matter, 
must be given in evidence, and the rule is the same in civil 
and criminal cases. 1 Greenleaf on Ev., 201, 218; 9 Leigh. 
633. 


DOUGLAS, J., delivered the opinion of the Court. 


This suit was brought in the Circuit Court of Santa Rosa 
county by Zachariah Williams against Sam’l C. Keyser, as 
surviving partner of the mercantile firm of Alexander Me- 
Voy & Co., which firm was composed, it is alleged, of Alex- 
ander McVoy, Roman Mir and Samuel ©. Keyser. The 
object of the suit is to recover the sum of $2,500, which the 
plaintiff alleges is due him on a note executed by Alexander 
McVoy & Co. to Samuel Stewart, and by Stewart endorsed 
to the plaintiff. 

The defendant Keyser pleads, 1st, that at the time of the 
making of the promissory note he was not one of the mem- 
bers of the firm of Alexander McVoy & Co., and 2d, that 
he is not the surviving partner of tbe firm of Alexander 
McVoy & Co. 

To these pleas the plaintiff replied, and issue was joined. 

On the trial of the cause in the court below,,the plaintiff, 
to support the issue joined, called as a witness William OC. 
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Keyser, upon whom a subpeena “duces tecwm” had been 
served, commanding him to produce on the trial a certain 
paper writing, then in his possession as agent of the de- 
fendant. 

On being sworn, the witness testified that a paper writing, 
which he then held in his hand, belonged to the defendant, 
and had been left by the defendant, among other papers, 
with the witness for safe keeping. 

The plaintiff’s attorney then informed the court that the 
paper writing, in the possession of the witness, was a deed 
of indemnity given by Alex. McVoy, M. Puig and Roman 
Mir to the defendant Keyser, to protect and save him harm- 
less from any responsibility or liability growing out of his 
connection with the said firms of Keyser, McVoy & Co., 
A. MeVoy & Co., or either of them, or out of any debts due 
by the said firms to third persons; and offered to read it to 
the jury as evidence, without further proof of its execution. 
To this the defendant objected, which objection was sustained 
by the court. 

To sustain the issue joined, the plaintiff then offered D. H. 
Gholson as a witness, who testified that he heard the 
defendant, in conversation with plaintiff’s attorney, say that 
he had a writing of indemnity against this note, (meaning 
the note sued on,) and that he (defendant) would show it to 
plaintiff’s attorney or leave it with William J. Keyser. The 
witness further stated that he had heard only a part of the 
conversation. The defendant objected to this testimony on 
the ground that the witness had heard only a part of the 
conversation, which objection was sustained by the court. 

From the ruling of the court below in this case the plain- 
tiff appealed to this court, and now assigns as error— 

1st. That the court erred in refusing to allow the instru- 
ment of writing to indemnify defendant against the liability 
that might arise from his connection with the firms of A. 

16. 
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MeVoy & Co. at Sen, McVoy & Co., to be va as 
evidence to the jury, as tending to prove that defendant was 
a member of the firm of A. MeVoy & Co. 

2d. That the court erred in excluding the evidence of the 
witness Gholson from the jury. 

In considering the first error assigned, it becomes neces- 
sary to decide what proof is necessary in order to admit 
private writings to go in evidence to the jury. The general 
rule is, that before they can be received in evidence their 
execution must be proved by the subseribing witnesses, or 
by proof of their hand-writing when they cannot be produced, 
or by proof of the hand-writing of the maker of the instru- 
ment, when there are no subscribing witnesses. 

An exception to this general rule, on the subject of proving 
private writings, is said to be where the paper is produced 
by the adverse party, pursuant to notice, the party producing 
it claiming an interest under it; and some of the authorities 
say that the interest must be ‘of an abiding nature, and 
claimed in the same cause. 

In the case of the lessees of Rhodes & Snyder vs. Selin 
et al., decided in the Circuit Court of the United States for 
the Dist. of Penn. and New Jersey, 4 Wash. Cir. Ct. Rep. 
719, Mr. Justice Washington, in delivering his opinion, 
says, “if indeed the party producing the instrument, on 
notice, be a party to it, or claims a beneficial interest under 
it, these facts may well dispense with the necessity of giving 
further proof, because of such privity of interest, and not 
because of the possession of the instrument by the party 
against whom it is offered in evidence.” 

In this case, the paper writing or deed of indemnity was 
in the possession of William J. Keyser, who had received it 
from the defendant for safe keeping. It was in contempla- 
tion of law in the control of the defendant. The act of the 
‘ defendant, in leaving the paper with him, makes William J. 
Keyser the agent of the defendant for the safe keeping of 
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this paper, and the notice to this agent to produce it was in 
legal effect as valid as if served on the defendant himself. 
If not produced under the notice, then it would have been 
competent for the plaintiff to have given evidence of its 
contents. Sinclair vs. Stevenson, 1 Car. & Payne, 583. 

Was the defendant a party to the deed of indemnity, or 
did he claim a beneficial interest under it? The defendant, 
if not a party to the writing of indemnity by affixing his 
signature thereto, is clearly the party who alone claims a 
beneficial interest under it. It was made for his benefit 
alone, and to protect and save him harmless against any 
liability that might arise from his connection with the mer- 
cantile firms named in the deed of indemnity. It most cer- 
tainly was not made for the benefit of the parties who 
signed it, for they could, by no possibility, have an interest 
in his exemption from liability on account of his connection 
with the mercantile firms named in the deed, and it was 
against their interest to assume the legal obligation to pro- 
tect him from such liabilities. LHe was the only person who 
had a beneficial interest in this paper. He proves by the 
care he took of it, by placing it in the hands of his agent 
with instructions for its safe keeping, that such was his own 
understanding as to his interest in it. This, act on his part, 
shows his interest in its preservation, his knowledge of its 
contents and his acceptance of and consent to the beneficial 
provisions for his protection. 

When taken in connection with the further fact that the 
paper was produced on notice, and was found to be in the 
possession of the agent of the defendant, it brings the case 
within the rule of law, as laid down by Mr. Justice Wash- 
ington, in the case of ;the Lessees of Rhodes & Snyder vs. 
Selin et al., and excuses the plaintiff from offering proof of 
the execution of the deed of indemnity. 

If the suit was against either of the parties who signed the 
written instrument, and not produced on notice by the 
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adverse party, it would be necessary, stain it ond be re- 
ceived in evidence, to prove its execution, either by the 
subscribing witnesses, or by proof of their hand-writing, or 
by proof of the hand-writing of the parties who signed it. 
But the deed was in the possession of the only party who 
could claim a beneficial interest under it, and was produced 
on notice, and we think it should have gone to the jury 
without further proof, to be considered by them in making 
up their verdict on the issue joined. 

It is objected that there was no proof offered of the deed 
from the defendant Keyser to McVoy, Puig & Mir, and of 
their acceptance of the same, which deed was the considera- 
tion for the deed of indemnity by these parties to the de- 
fendant. 

The paper writing executed by Alexander McVoy, M. 
Puig and Roman Mir, purporting to be a deed of indemnity 
to Samuel C. Keyser to save him harmless against any 
<laims or demands arising out of the copartnership of Key- 
ser, McVoy & Co. and A. McVoy & Co., recites: that the 
said Samuel C. Keyser had, by deed bearing even date with 
the deed of indemnity, sold all his right, title and interest in 
said firms, and this recital is evidence of the facts therein 
recited, and rendered it unnecessary to produce and prove 
the deed from Keyser to those parties. 

The general rule of law is that the recital of one deed in 
another is evidence of the fact therein recited, and super- 
cedes the necessity of introducing any other evidence to 
establish it. Carver vs. Jackson, 4 Peters’ 8. Ct. Rep., 83; 
rane vs. Lessees of Morris et al., 6 Peters’, 611, 612; 9 
Cowen’s Rep., 86. 

The second error assigned is, that the court below erred in 
excluding the evidence of Gholson from the consideration of 
the jury. From the bill of exceptions taken on the trial, it 
appears that the witness Gholson was recalled by consent of 
the Judge, aud when placed on the witness stand stated that 
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he heard the defendant say he had a writing of indemnity 
against this note, (meaning the note sued on,) and that he 
(defendant) would show it to plaintiff’s attorney, or leave it 
with Wm. J. Keyser. The witness stated further, that he 
heard only a part of the conversation. 

It does not appear from the bill of exceptions that the 
witness was interrogated as to the fact whether there was 
any farther conversation, and if it related to the subject 
matter of the deed of indemnity ; indeed that there was any 
further conversation can only be inferred from the statement 
of the witness, “that he only heard a part of the conversa- 
tion.” 

On the subject of admissions, it may be laid down as a first 
principle that the whole of the statement containing the 
admission is to be received together. 1 Phil. on Ev., 340. 

In the Queen’s case, 2 Brod. & Bing., 121, Abbott, C. J., 
in delivering the opinion of the Judges, said, “the conversa- 
tions of a party to the suit, relative to the subject matter of 
the suit, are, in themselves, evidence against him in the suit, 
and if counsel chooses to ask a witness as to anything which 
may have been said by an adverse party, the counsel for that 
party has a right to lay before the court the whole that was 
said by his client in the same conversation, not only so much 
as may explain or qualify the matter introduced by the pre- 
vious examination, but even matter not properly connected 
with the part introduced upon the previous examination, 
provided only, that it relate to the subject matter of the suit, 
because it would not be just to take part of a conversation 
as evidence against a party without giving to the party at 
the same time the benefit of the entire residue of what he 
said-on the occasion.” ; 

It will be seen from these authorities that the whole of 
the statement containing the admission is to be received, 
and the only limitation to receiving in evidence the state- 
ments or admissions of parties to the suit is, that they must 
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relate to the subject matter of the suit. The true interpre- 
tation of this rule is, that all of the statement heard by the 
witness in relation to the subject matter of the suit shall be 
given to the jury; if there was further conversation not 
heard by the witness, it would be impossible for him to say 
that it was in relation to the subject matter of the suit, and 
unless it was it could not be received. The witness must 
state all he heard, and having done this his evidence is to be 
received for what it is worth. It is the whole of the state- 
ment so far as his knowledge extends. 

If a witness testifies to an admission made by a party toa 
suit, but says “he only heard a part of the conversation,” 
the court will not, in the absence of proof, infer that there 
was a further conversation relating to the subject matter of 
the suit, but will allow the statement of the witness to go to 
the jury, to be considered by them in making up their 
verdict. 

In the case under consideration, we are unable to see from 
the bill of exceptions that there was any other or further 
statement made by the defendant, at the time mentioned by 

‘the witness Gholson, that related to the subject matter of 
the suit. He says he heard only a part of the conversation. 
If there was further conversation, which does not clearly 
appear, we are left to conjecture as to its purport and char- 
acter, and have no evidence that it related to the subject 
matter involved in this suit. 

The well established legal rule on the subject of admis- 
sions is, if a part of a conversation is given in evidence 
against a party as an admission, he is entitled to have the 
whole conversation repeated, as well that which makes 
for him as that which is against him, provided it relates to 
the subject matter of the suit. 

This rule proceeds upon the supposition that there may 
be other conversation heard by the witness, which he has 
not disclosed; and also as a direction to the court before 
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whom the cause is tried, that the whole of the conversation 
that relates to the subject matter of the suit shall go to the 
jury. 

What the witness hears of a conversation in relation to 
the subject matter of a suit 7s the whole of the conversation, 
so far as his testimony is concerned, and if there was a con- 
versation with other persons at the same time, in relation to 
the subject matter of the suit and explanatory of that heard 
by the witness and not heard by the witness, it is incumbent 
on the party objecting to show what it was. 

In the present case, what the witness heard was the whole 
of the conversation, so far as his testimony is concerned, and 
if there was a further conversation, it is incumbent on the . 
defendant to establish its character, and this may be received 
in explanation of the testimony of the witness. 

So far as can be seen from the record, the whole of the 
conversation was given in evidence ; for if the witness Ghol- 
son did not hear any more of the conversation, he could not 
depose there was any in relation to the subject matter of the 
suit, and any other would be inadmissible as evidence. 

In the case of Collett vs. Lord Keith, 4 Esp. Rep., 212, it 
was held that testimony given in court, admitting a particular 
fact, may be used as an admission of the fact, though the 
person examined was prevented from entering into an explana- 
tion of the circumstances under which the fact took place, 
because it was irrelevant to the matter in issue upon the 
former occasion. Whereaperson claims a beneficial interest 
under a written instrument to which he is not a party, not 
having signed it, his admissions as to the purpose for which 
it was executed is evidence against him, and may be used 
in a suit against him without first proving its execution by 
those who have signed it. If the object of the examination 
of Gholson had been to prove the contents of the paper 
writing, his testimony could not be received, for the contents 
of every written paper are, according to the ordinary and 
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well established rules of evidence, to be proved by the paper 
itself, and that alone, if the paper be in existence. 2 Brod. 
and Bing., 287. 

The bill of exceptions show, that Gholson was examined 
to prove by the admissions ot the defendant the existence of 
the deed of indemnity, and that the defendant claimed a 
beneficial interest under it. What that interest is must be 
established by the deed itself when the question arises. The 
object for which his testimony was offered is proper and legal, 
and his evidence should have been received by the court as 
tending to prove the issue joined. 

Upon the principles laid down in this opinion, we think 
the exclusion of the deed of indemnity from going to the 
jury without proof of its execution, and the exclusion of the 
evidence of the witness Gholson, as to what he heard the 
defendant say in relation to said deed of indemnity, was 
erroneous, and consequently the plaintiff should have another 
opportunity of submitting that evidence to the consideration 
of a jury. : 

The judgment of the court below is reversed with costs: 
and the cause remanded to the court below to be proceeded 
in in accordance with this opinion, and with instructions to 
award a venire facias de novo. 











TERMS HELD IN 1866-’7. 




















Sumpter vs. The State of Florida—Argument of Counsel. 





CaLtsBaA Sumprer vs. Tue Strate or Fioripa. 


i. An accomplice is, unquestionably, a competent witness against a pris- 
oner charged with crime. 


2. The admissibility of an accomplice does not depend on the ancient and 
exploded doctrine of approvement. 


3. Where a prisoner is charged with the crime of administering poison, the 
proof must show that the poison was taken into the stomach, in order to 
a conviction under the statute. 

4, It is not absolutely necessary there should have been a delivery of the 
poison to the person poisoned; but if taken from a place where it has 
been put by the prisoner, for that purpose, and any portion of it is taken 
into the stomach, it is an “administering” within the meaning of the 
statute. 

Appeal from Columbia Cireuit Court. 
This case was decided at Tallahassee. 
A statement of the case is contained in the opinion of the 


Court. 


A. T. Braham, R. W. Broome, A. A. Knight and A. B. 
Hagan for Appellant. 


-Calba Sumpter, the appellant, and one Hector Thorn, on 
or about the 1Ist.of November, 1866, were arrested under 
warrants issued by Justices of the Peace in and for said 
State and County, upon the charge of administering poison. 
Upon this charge they were committed to jail, to await their 
trial before the Suwannee Circuit Court, at the Fall Term, 
A. D. 1866. 

At the said term of said court, Hector Thorn was released 
by the State, for the purpose of becoming an approver or 
States’ witness against Calba Sumpter, his accomplice. , 

A true bill was found against Calba Sumpter, and he was 
put upon trial for the crime of administering poison, stry¢h- 
nine, or as the indictment reads: “ Feloniously did adminis- 


17 





248 SUPREME COURT. 
_—_—ee 
Sumpter vs. The State of Florida—Argument of Counsel. 




















ter to one Cyrus McLemore, his wife Tabitha, and their 
children Louisa, Mason, Cyrus and Sam, twenty grains of a 
deadly poison, to-wits: trychnine, with intent in so doing, 
then and thereby feloniously, wilfully, and of his malice 
aforethought, with intent to kill.” 

The prisoner pleaded “not guilty.” 

Tabitha McLemore, witness for State, testified— That a 
half hour before sun-down, she was cooking meat in a pot, 
when Hector Thorn came to her house, asked tor his pipe, 
and observed that the pot needed fire, took it off and put on 
some wood, and then replaced the pot. She heard him 
remove the cover to the pot; as soon as he replaced the 
pot he walked off. Soon after, wishing to give one of her 
children some meat, she opened the pot and saw something 
white, like flour, on the meat and water; she tasted it, and 
found it bitter. In a few minutes Hector returned and said, 
‘Mamma, if you think I put poison in your pot, let me eat 
some of the meat.’ She saw some of the meat, a piece as 
big as her hand, given to a dog; the dog died a few minutes 
afterwards.” j 

Cyrus McLemore, a witness for the State, says—* His 
wife called him to look at a pot of meat, and my wife said 
that the stuff the in pot wasstrychnine. I gave leave to have 
the trial made on the dog; the dog died in about ten min- 
utes after eating the meat; the dog showed no symptoms. 
There were no bad feelings between the prisoner and my 
wife. My daughter and the prisoner had lived together 
about three years.” 

Charles Stone, for the State, testified—“ That sometime 
.in July or August, the aceused, Sumpter, told him he had 
some strychnine, and asked him if he needed any.” 

Hector Thorn, testified—* That Calba Sumpter gave him 
some kind of a substance which he called black pepper, and 
told him to put it in the food of the McLemores. He told 
the prisoner he did not think it was black pepper. Calba 
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Remuiher uta it veil season their food like damnation. 
The prisoner and myself are on good terms. He is my 
uncle. After putting the so-called black pepper in the pot, 
witness says he went away. He came back to the house of 
the McLemores, when Mr. Stone told him it was poison. 
Several persons were at the house of the McLemores, at- 
tracted by the old lady’s erying poison. 

“He further says he did not have any idea but what the 
substance was black pepper, but saw that the stuff was 
white.” 

The above embraces all the material parts of evidence for 
the State. 

The time upon which the strychnine is said to have been 
administered is shown to have been on Friday, Nov. 26th, 
A. D. 1866. 

No testimony was introduced by accused; and upon the 
above testimony and charge of the court, Calba Sumpter 
was found “guilty” and sentenced to be hung. 

The prisoner, by his counsel, asked for a new trial upon 
the following grounds: 

First. Because the court erred in deciding that the ar- 
raignment of the prisoner was sufficient. 

Second. The court erred in charging that the putting of 
the poison in the pot was the same thing as administering 
it, providing that the poison was placed in the pot. 

Third. The court erred in admitting the testimony of 
Hector Thorn, an accomplice. 

Fourth. The court erred in over-ruling the motion made 
by the defendant’s counsel for a new trial, because the find- 
ing in the case was contrary to evidence and law, and the 
testimony of Hector Thorn, the a¢complice, was a surprise 
to defendant. 

The court refused to grant a new trial. The prisoner, by 
his counsel, appealed. 
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We submit the following points of law as correct an ap- 
plicable to the cause in argument: 

1st. When a prisoner pleads “not guilty,” he stands before 
the court, and in eye of the law, an innocent man; and it is 
only upon plain, and manifest, and incontrovertible testi- 
mony, that his guilt will be established. Every doubt must 
be in favor of the prisoner. 

2nd. To substantiate and prove the guilt of the prisoner, 
intent and malice must be proven. 

- 8rd. In all cases of poison, chemical tests should be re- 
sorted to; and that the substance or thing alleged to have 
been employed was poisonous must be proven ; and the fact 
that it was administered by the prisoner, with the knowl- 
edge of its qualities, must be conclusively established. 

4th. The evidence in capital cases must be simple, plain, 
direct, unconflicting and conclusive, and in cases of this 
‘kind, the “corpus delecti” must be established by incontro- 
vertible evidence produced. 

The uncorroborated evidence of an accomplice is insufli- 
cient to convict, and ought to be received with the greatest 
caution and care; and when entirely unsubstantiated or un- 
corroborated by other evidence, the court ought to direct an 
acquittal. 

Proposition for a new trial— 

Ist. A new trial will be granted for misdirection of the 
Judge in matters of law material to the issue, if the verdict 
conforms to the charge. Hilliard’s New Trials, 205, and 
note; Ist Starkie, 709; 1st Archbold, 645 and 945. 

2nd. A new trial will be granted when illegal evidence 
has been received. Hilliard’s New Trials, 311; Thomp- 
son’s Digest. 524; Roscar, 120 to 125. 

3rd. The uncorroborated testimony of an accomplice is 
not sufficient. to convict, therefore the verdict is contrary to 
Jaw and the weight of evidence, and a new trial ought to be 
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granted. Blackstone 4,330; Roscoe Crim. Ev., 120 to 125; 
1 Greenleaf, 534; Shorewood’s Starkie, 727; 1st Phillips’ 
Evidence, 111. 

4th. A new trial will be granted on the ground of sur- 
prise. Hilliard’s New Trials, 399. 


G. J. Arnow, Solicitor for the State. 


Counsel for the appellee in the above entitled cause 
responds to the bill of exceptions filed by appellants to the 
judgment of the court below, in overruling motion for a new 
trial in said court : 

1. Respondent answers first exception in this, that the 
form of the arraignment used in the above cause was the 
form which prevailed, and is still used in trials of felony in 
the Suwannee Circuit Courts of this State, and approved 
usage, in the absence of written rules, becomes “common 
law.” 

2. To the second exception respondent answers, that 
placing poison or causing poison to be placed in the food, 
was an administering in the sense of the statute, upon which 
the trial rested. Acts 1865, p. 23, sec. 4. 

3. Accomplices have always been deemed competent wit- 
nesses for the State. The witness Hector was not an “ ap- 
prover” in the sense of the statute. Bouv. Law Dictionary, 

, Approver ; Philips on Ev., vol. 1, pp. 31, 32, 33; 1 Arch. 
Crim. Prac. and Plead., p. 503; Roscoe Crim. Ev., 153, 
156; Thomp. Dig., p. 524; did. p. 335, sec. 2, 3, top. 

4. Respondent answers that said exception is in substance 

embraced in the foregoing. 


DOUGLAS, J., delivered the opinion of the Court. 


This is an application for a writ of error to the judgement 
of the Circuit Court of Columbia county. 

The plaintiff in error, Calba Sumpter, was indicted and 
tried at the Fall Term of the Circuit Court for the County 
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of Columbia, Suwannee Circuit, on the charge of adminis- 
tering poison to Cyrus McLemore and his family, consisting 
of several persons. 

The bill of exceptions shows, that on the trial the Solicitor 
for the State, to prove the guilt of the prisoner, offered the 
testimony of Hector Thorn, an accomplice in the offeree 
charge, but against whom no bill of indictment had been 
found. The evidence, as set out in the bill of exceptions, 
also shows, that the poison was placed in a pot, with some 
food designed for the use of McLemore and his family, but 
that it was not taken by them, having been discovered in 
time to prevent the consumption of the meat in the pot. 

Upon the proof, the prisoner was convicted by the jury, 
and sentenced by the court to suffer the extreme penalties 
of the law. 

The prisoner applied for and obtained a writ of error, and 
now assigns as reasons for the reversal of the judgment and 
sentence against him— 

First. That the court below erred in admitting the testi- 
mony of Hector Thorn, an accomplice. 

Second. That the court erred in deciding that the putting 
of poison in the pot, with the food designed for the use of 
McLemore and family, though they did not take it into the 
stomach, was an administering of poison within the mean- 
ing of the act of the General Assembly, which declares: 
“That if any person shall administer poison to another, 
with intent to deprive him or her of life, he, she and their 
aiders and abettors, shall be deemed to be guilty of a felony, 
and upon conviction thereof, shall suffer death.” 

The question, whether an accomplice in a crime be a com- 
petent witness, has doubtless frequently arisen on the cir- 
cuits, but has never been decided by this court, and is now 
before it for the first time, and, like ai! other questions of 
evidence, depends on the well-settled and long established 
principles of law on this subject. 
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The rule of evidenee, as laid down by Lawrence, Judge, in 
the case of Jordaine vs. Lashbrooke, 7 Term Rep., 601, is, 
that “all persons are admissible witnesses who have the use 
of their reason, and such religious belief as to feel the obliga- 
tion of an oath, who have not been convicted of any infa- 
mous crime, and are not influenced by interest.” 

It is not enough that a person may have committed an 
infamous crime, and that he may have confessed it. These 
facts may serve to destroy his credibility before a court and 
jury, and may render his testimony of little avail in the 
estimation of the latter, who are the exclusive judges of it; 
but the rules of law will not, on this account, authorize the 
court to exclude him from giving his testimony. 

It will be seen from the above rule, which is believed to 
be the well-established law on the subject, that a particeps 
in the very crime with which the prisoner is charged is 
competent to prove the guilt of the prisoner, and this posi- 
tion is sustained by ample and weighty authority. 

In the case of Rex vs. Jones, Lord Ellenborough said: “No 
one can seriously doubt that a conviction is legal, though it 
proceed upon the evidence of an accomplice. Judges, in 
their discretion, may advise a jury not to believe an accom- 
plice, unless he is confirmed, or only in so far as he is con~- 
firmed ; but if he is believed, his testimony is unquestiona- 
bly sufficient to establish the facts which he deposes. It is 
allowed that he is a competent witness, and the consequence 
is inevitable, that if credit is given to his evidence, it requires. 
no confirmation from another witness.” 

In Atwood’s case, Seventh Crown Cases, 531, the twelve 
Judges were unanimously of the opinion, that the conviction 
of four prisoners, one of whom had been convicted on the 
uncorroborated evidence of an accomplice, was legal, and 
upon that opinion the four prisoners suffered the sentence 
of the law. 

Hawkins, in Book 2, ch. 46, section 18, says: “It has 
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‘been long settled, that it is no exception against a witness 
that he hath confessed himself guilty of the same crime, if 
he have not been indicted for it; for if no accomplices were 
to be admitted as witnesses, it would be generally impossible 
to find evidence to convict the greatest offenders. Also, it 
hath been often ruled that accomplices, who are indicted, 
are good witnesses for the King until they be convicted.” 
It is now well established, that the party must be convicted 
before he is rendered incompetent as a witness, and this 
upon the general principles of law, as laid down in the lead- 
ing case of Jordaine vs. Lashbrooke. 

In support of the principle, that accomplices are compe- 
tent witnesses, see the cases of Hyde, 1 Hales, P. C. 303; 
Robbin’s case, 1 Leach, 464; Durham & Crowder’s case, 1 
Leach, 478; 2 Camp. Rep., 1338. 

These authorities abundantly show, that the Judge in the 
court below decided according to law in admitting the tes- 
timony of Hector Thorn, an accomplice. 

It was contended in the argument before this court, that 
the admissibility of an accomplice depends on the ancient 
doctrine of approvement; and as the act of the General As- 
sembly, passed November 19th, 1828, Thomp. Dig., 524, 
provides that “approvers shall never be admitted in any 
case whatever,” the competency of the testimony of accom- 
plices is thereby forbidden. 

It is a mistake to suppose that the competency of accom- 
plices depends on or grew out of the doctrine of approve- 
ment. An approver is one who, being indicted for treason 
or felony, and when arraigned, confesses the fact before he 
pleads, and accuses others, his accomplices, in order to ob- 
tain his pardon. If he support his accusation in all respects, 
and the person or persons so accused by him be found guilty, 
the approver is entitled to his pardon; but if the accused 
person is acquitted, the approver receives judgment to be 
hung, upon his own confession. 4 Black. Com., 329; Rudd’s 
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ease, 1 Leach, 115. An accomplice, who voluntarily gives 
his evidence, is not thereby discharged from punishment, 
nor is he entitled to a pardon if he succeeds in convicting 4 
fellow-prisoner, nor subjected to punishment in consequence 
of his failure. Like all others charged with crime, his ac- 
quittal or his conviction depends on the legal evidence pro- 
duced against him on his trial. His competency as a wit- 
ness depends on the ancient principles of the common law, 
before adverted to, in the case of Jordaine vs. Lashbrooke, 
that no persen is to be excluded as a witness from giving 
evidence en account of infamy, unless he has been convicted 
of any infamous crime. The guestion of infamy and moral 
depravity goes to his credibility, not to his competency. 

The second errer assigned was, that the court erred in 
deciding that the putting of poisen in the pot, with the food 
designed for the use of McLemore and his family, though 
they did not take it into the stomach, was an administering 
of poison, within the meaning ef the act ef the General 
Assembly. 

This statute has never received judicial construction by 
this court ; yet one like it, in many respects, has been inter- 
preted by the English Courts, and their interpretation will 
greatly aid in coming to a conclusion as to the preper con- 
struction of our own. 

The statute of 9 Geo. IV, ch. 31, section 11, enacts, “That 
if any person unlawfully and maliciously shall administer, 
or attempt to administer, to any person, or shall cause to be 
taken by any person, any poison or other destructive things, 
every such offender shall, upon conviction, be deemed guilty 
of a felony, and shall suffer death.” 

- It will be seen that the English statute is more extensive 
than our own; that it makes not only the administering of 
poison a felony, but also the attempt to administer poison a 
felony, punishable with death, while our act only punishes 
the actual administering of poison as a crime. 

]s8 
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In a case which arose under the English statute, it was 
decided that to constitute the act of administering the poi- 
son, it was not absolutely necessary there should have been 
a delivery of the poison to the person poisoned, but that if 
she took it from a place where it had been put for her by 
the prisoner, and any part of it went into her stomach, it 
was an administering within the meaning of the statute. 
See Rex vs. Hannah Harley, 4 Carrington and Payne, 369. 
So also in the case of Rex vs. Cadman, 1 Moody’s C. C., 
114, the Judges were unanimously of opinion that the poison 
had not been administered, because it had not been taken 
into the stomach, but only into the mouth. 

From these cases it will be seen, that although the English 
statute punishes the attempt to administer poison, yet the 
courts hold that to constitute the offence, the poison must 
enter into the stomach. In the case under consideration, 
the poison was put into a pot with the food intended for 
the consumption of McLemore and his family, and was dis- 
covered before any part had been taken into the stomach. 
On the authority of the above cited cases, there was not 
such an administering of poison as to constitute the offence 
provided for in the statute. 

The second exception is well taken; the case must be re- 
versed, and a “venire facias de novo” awarded. 
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Wiuuasm Juper, Appetyant, vs. Forsytu’s Exercutors, 
APPELLEES. 


1. The object of the statute of this State allowing the foreclosure of a mort- 
gage in the courts of common law, was to prevent multiplicity of suits 
and to obviate the necessity of a suit in equity to forclose, and a suit at 
law on the bond or note. 

2. A suit, under the statute, is a proceeding ix rem as to the foreclosure, 
and in personam as to the judgment for the debt or demand. 

3. No suit can be maintained under the statute unless there is property 
upon which the decree of foreclosure can act. 

4. The right to foreclose and the right to redeem are reciprocal and com- 
mensurate, and one cannot exist without the other. 

5. Slavery having been abolished by the Federal and State governments, 
there is no property in persons who were formerly slaves which can be 
the subject of a foreclosure. 

6. A suit cannot be maintained under the statute for the foreclosure of a 
mortgage on slaves, given before the emancipation of the slaves, there 
being no longer a property in such persons which can be the subject of 
foreclosure or redemption. 

7. The judgment which is rendered under the statutory proceedings to 
foreclose a mortgage in the courts of common law, is an entirety and 
cannot be separated. There must be a decree of foreclosure and a judg- 
ment for the debt; and it is error to grant the decree without giving the 
judgment, or to render the judgment without pronouncing the decree. 

8. In the proceedings to foreclose a mortgage under the statute, the execu- 
tion should first be levied and executed on the mortgaged property, and 
resort should only be,had to the other property of the defendant when 
the mortgaged property proves insufficient to satisfy the judgment. 


Appeal from Santa Rosa Circuit Court. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
court. 


MUcClelian & Barnes for Appellant. 


This is a proceeding by petition to foreclose a mortgage 
executed on divers slaves to secure a debt due by appellant 
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to the appellees. This mortgage was executed on the 2d 
day of May, 1859, upon certain slaves therein named. 

The proceeding to foreelose is under the statute, and was 
filed in the Circuit Court of Santa Rosa county on the 12th 
of June, 1866. On the 18th of May notice was served of the 
institution of the proceeding ; and on the 12th day of No 
vember, 1866, the defendant filed a plea in bar of the pro- 
ceeding, substantially alleging that the persons named in 
said mortgage were, at the time of filing, and then freemen, 
and that, therefore, the prayer of the petitioner should not 
be granted. To this plea there was a demurrer. The de- 
murrer was sustained and a judgment of foreclosure entered. 
The demurrer admits the facts of the plea to be true. That 
being so, there was no property upon which a foreclosure 
could be entered ; there being no property for the remedy 
to take hold and operate upon, there could be nothing for 
the court toforeclose. The statute provides that the petition 
shall be filed in the county where the premises are situated, 
when it is real, and when it is personal where the property may 
be. Thompson’s Dig., 376. And the prayer of the petition 
shall be that the mortgagor and all persons claiming by and 
through him may be forever foreclosed and barred of his 
rights or equity of redemption in the said mortgaged property. © 
Thomp. Dig., 376. Tlere the court is asked to do what? 
To foreclose and bar the defendant of his rights or equity 
of redemption in or to a freeman. There is nothing left for 
the parties, to have any rights in or to; the article or persons 
in this case have lost the status of property. Neither party 
can claim a property in them. It was this quality that 
enabled the party to come into and have astanding in court. 
But it is swept away by the military power and by the 
people in convention and legislative capacity. 

The right to redeem and to foreclose are mutual and recip- 
rocal and commensurable; but here there is nothing left to 
redeem. 2 Hilliard on Mortgages, 1 and 2. 
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that is acts in rem and in personam, but is more strongly 
tinctured with the nature of a proceeding in rem. For when- 
ever the property is found in that county, you can file the 
petition to foreclose. This is in rem. Thomp. Dig., 376. 
But in this case there is nothing in rem lett to found such a 
proceeding upon. It is the right to redeem that is prayed to 
be foreclosed. What is this equity of redemption? \ It is a 
title in equity, a right. 1 Hilliard on Mortgage, 358 and 
359. What had Judge in these freemen when this petition 
was filed? Literally nothing—no equity, right, title or in- 
terest. They were not property but freemen. 

The proceeding to foreclose the equity of redemption of a 
mortgagor is a proceeding in rem, (Kershaw vs. Thompson, 
4 Johnson Ch., 609,) and under our statute it is peculiarly 
so. It is against the property; here there was no property 
to proceed against. 


It is true the execution under a foreclosure issues generally 
against the property of the defendant. But under our 
statute there must be a sale of the mortgaged property in 
order to give title. The demurrer should have been over- 
ruled and the petition dismissed. 


Campbell and Perry for Appellees. 
DOUGLAS, J., delivered the opinion of the court. 


On the 2d day of May, 1859, William Judge made his 
promissory note, bearing date on that day, by which he 
promised to pay to Ezekiel E. Simpson and Benjamin D. 
Wright, executors of Joseph Forsyth, the sum of two thou- 
sand dollars; and on the same day made his deed of mort- 
gage on five negro slaves to secure the payment of said 
note. 

On the 12th day of June, 1866, the promissory note 
remaining still due and unpaid, the executors of Forsyth, in 
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pursuance of the statute of this State, providing for the fore- 
closure of mortgages in the courts of common law, filed their 
petition in the Circuit Court for Santa Rosa county to fore- 
close this mortgage. 

In their petition the mortgagees pray that thesaid William 
Judge and all persons claiming or to claim by, through or 
under him, may be forever foreclosed and barred of and trom 
all right of equity of redemption in the said mortgaged 
property, and that the petitioners may have judgment for 
the amount due them on the said promissory note. 

The defendant Judge was duly notified of the filing of the 
petition, and he appeared at the time required by law and 
pleaded the following plea in bar of the proceedings institu- 
ted against him for the foreclosure of the mortgage: 

“The said defendant for plea to the said petition of Ben- 
jamin D. Wright and Ezekiel E. Simpson, executors, &c., 
saith, that the judgment of foreclosure prayed for in said 
petition ought not to be granted, because he says that the 
mortgage in said petition mentioned embraces only certain 
persons who were the slaves of the defendant at the time of 
the execution thereof, which said persons, whose names are 
given in said petition, are now and were at the time of the 
commencement of this suit freemen, and that no foreclosure 
or judgment, as prayed for in said petition, can or ought to 
be had against this defendant, as said mortgage deed is void 
and of no effect.” . 

To this plea there was a general demurrer, which was 
sustained by the court below, and the following judgment 
was rendered : 

“This cause coming on to be heard, upon consideration 
of the court, it is ordered and adjudged that the said de- 
fendant and all persons claiming by, through or under him, 
be and they are hereby forever debarred and foreclosed of 
and from all right and equity of redemption in the mort- 
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gaged property set forth and described in the petitioner's 
petition and the mortgage deed herewith filed. 

“It is further considered by the court that the petitioners 
have and recover of the defendant the sum of $2,612, as well 
as their costs by them in this behalf expended, and that the 
petitioners have execution therefor.” 

From this decree of foreclosure and judgment for the debt 
an appeal was taken to this court. 

The following errors are assigned and insisted on: 

1. The court erred in sustaining plaintiff's demurrer to 
defendant’s plea. 

2. The court erred in not overruling plaintiff's demurrer 
to defendant’s plea. 

3. The court erred in decreeing a foreclosure of defend- 
ant’s equity of redemption in the slaves mentioned in the 
mortgage. 

4, The court erred in rendering judgment against defend- 
ant for the debt secured by the mortgage. 

5. The court erred in decreeing a foreclosure of the de- 
fendant’s equity of redemption, when it could not by law 
decree a sale thereof. 

It will be unnecessary to examine serzatim all the ques- 
tions raised by the assignment of errors. The plea to the 
petition raises for the consideration of the court the material 
point presented by the record, and the decision of that ques- 
tion disposes of the case. Indeed all the errors assigned 
grow out of the subject matter as set out in the plea, and 
the first error assigned would have fully presented the merits 
of the case for the adjudication of this court. 

The act of the General Assembly of this State providing 
for the foreclosure of mortgages in the courts of common 
law, directs that the person or persons entitled to the fore- 
closure shall file their petition in the Circuit Court of the 
county in which the mortgaged premises are situated, if real 
property, or in which the mortgaged property may be, when 
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it is personal property; which petition shall set forth the 
debt or demand which the mortgage was given to secure, 
together with a description of the property mortgaged. It 
further requires that the petition shall contain a prayer,that 
the mortgagor and all persons claiming or to claim by, through 
or under him, may be forever foreclosed and barred of and 
from his right or equity of redemption in the mortgaged 
property, and directs that the court shall, upon the hearing, 
unless good cause be shown to the contrary, give judgment 
for the petitioner for the amount of the principal sum of 
money, aud the interest due thereon, together with the cost 
and charges of the proceedings; and shall also, by its judg- 
ment, forever foreclose and debar the mortgagor and all 
persons claiming er to claim by, through or under him, of 
and from all right and equity of redemption, of or in the 
said mortgaged property. 

The statute further provides that the judgment of thie 
court, on the foreclosure of a mortgage, shall, in all cases, be 
entered up and filed, and execution shall issue thereon as in 
other cases. Thomp. Dig., 376, 377. 

The obvious intention of this statute in allowing a mort- 
gagee to foreclose his mortgage in the courts of conimon law 
by petition, and to obtain a decree barring the equity of 
redemption, and at the sametime a judgment for the debt or 
demand secured by the mortgage, was to prevent circuity of 
of action and multiplicity of suits, and to obviate the neces- 
sity of two suits: one in equity to foreclose the equity of 
redemption, and the other at law to obtain a judgment on 
the bond or note, in order te recover any balance that might 
remain due and unpaid after the mortgaged property was 
exhausted, aad had failed to satisfy and discharge the debt 
or demand of the mortgagee. 

The proceedings under this statute are in rem, and against 
the property mortgaged, and the fact that jurisdiction is 
given to the courts of law to hear and determine the rights 
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of parties on petition, and to give judgment for the peti- 
tioner for the amount of the principal sum and interest and 
costs, dees not change the character of these proceedings, 
and make them proceedings im personam. 

It is the existence of the property, real or personal, the 
“ res,” that gives the party the right to proceed by petition, 
and the court the power to hear and determine the case 
under the statute. It cannot be denied that a lien exists on 
the property mentioned in the mortgage deed, and that the 
prayer of the petition is to foreclose and bar the defendant 
from all right to the equity of redemption in this property, 
which can only be done by virtue of the lien and the power 
of the court to act directly on the ves, and it is/ well settled 
that whenever a party proceeds to enforce a lien that the 
proceedings are in vem and not in personam. 

Upon a decree of foreclosure the legal and equitable title 
is vested in the mortgagor, but before foreclosure only the 
legal title is in him, and that is subject to be divested upon 
the fulfillment of the conditions of the mortgage deed. 

Before this statute, the mortgagee had his option to pro- 
ceed in equity wm rem against the property, or at law in per- 
sonam, on his bond or note; and he may now as formerly 
pursue either remedy or both at the same time, but not in 
the same forum or in the same suit. 

This can only be accomplished by means of the statute. 
It has already been shown that our statute was intended to 
provide against this circuity of action and multiplicity of 
suits, and to allow the mortgagee to avail himself of both 
remedies in the same suit ; but to enable him to do so there 
must be property, a “ves,” as a foundation for the petition. 
Without property, real or personal, the court has no juris- 
diction to hear and determine the prayer of the petition. 
Its jurisdiction in the case of real property is confined to the 
county in which the mortgaged premises are situated, or te 
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the county in which the mortgaged property may be, when 
it is personal property. Thomp. Dig., 376. 

The court is required at the same time that it gives judg- 
ment for the debt or demand and interest, also to pronounce 
a decree of foreclosure, and forever to debar the mortgagor 
of all right and equity of redemption in and to the mort- 
gaged property. The judgment, directed by the statute to 
be pronounced, is for the debt or demand with interest and 
cost, and for the foreclosure of all right of the equity of re. 
demption in the mortgaged property. It is an entire judg- 
ment, and it cannot be divided by omitting to render a 
judgment for the debt or demand, and granting a decree of 
foreclosure ‘of the equity of redemption in the mortgaged 
property, or by making a decree of foreclosure of the equity 
of redemption, and refusing to render a judgment for the 
debt or demand due and the interest and cost of proceedings. 

Nor does the provision of the statute which requires that 
on the foreclosure of a mortgage, the judgment shall in all 
cases be entered up and filed, and execution shall issue 
thereon, as in other cases, change the nature of the proceed- 
ings from rem to personam. The practice is to sell the 
mortgaged property first, and only to resort to other property 
of defendant when that proves insufficient to satisfy the 
execution. 

The object of the statute being, as before stated, to com- 
bine the advantages of an equity proceeding on the mort- 
gage, and a common law suit on the bond or note, its purposes 
would have been but half accomplished, unless the execution 
went generally against the effects of the defendant. 

The plea of the defendant in this case is in bar of the pro- 
ceedings, and sets forth that the persons named in the 
mortgage as slaves were, at the time of the institution of 
the suit and plea pleaded, freemen, and that the defendant 
did not, and in law could not, hold or have any property in 
them which could be the subject of a foreclosure in equity, 
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or under the statute for the foreclosure of mortgages in the 
courts of common law. 

Independent of the admission made by the demurrer to 
the plea, the court will take judicial notice that the Consti- 
tution, both of the State and of the United States, has abol- 
ished slavery, and that property in persons of African descent 
is no longer recognized by the laws and Constitution of this 
State. The fact that these persons were slaves at the time 
of the execution of the mortgage, and that they have since 
become freemen by the result and operations of the recent 
war, does not alter the case so far as this suit is concerned. 
They must be property at the time the party comes into 
court to assert his right to a foreclosure, and whether a 
change of their status pending the suit would affect the ques- 
tion, is not now necessary to determine. If there is no pro- 
perty for the remedy to operate upon there can be nothing 
to foreclose; nothing to give jurisdiction to the court in a 
proceeding by petition under the statute to foreclose, and 
nothing which can be redeemed. 

In general, the respective rights of mortgagee and mort- 
gagor, with regard to a foreclosure on the one hand and a 
redemption on the other, are treated as mutual, that is, the 
existence of the former is held to involve that of the latter, 
and vice versa; and the fact that the one cannot legally be 
enforced under the circumstances, is regarded as sufticient 
to preclude a claim for the other. Thus it is said, “the right 
to foreclose and the right to redeem are reciprocal and com- 
mensurate.”. 2 B. Monroe, 206; 2 Hilliard on Mortgages, 
pages 1 and 2. 

We have already shown that the proceedings to foreclose 
the equity of redemption of a mortgage is a proceeding 7 
vem, and that there must be a property, real or personal, 
upon which the decree of foreclosure can act, and which will 
support the jurisdiction of the court. 4 John. Chancery 
Rep., 609. 
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In this case there was no property upon which the decree 
of foreclosure could act. The property named in the mort- 
gage had ceased to be property, and was as if it had never 
existed as such, and without this property the suit by peti- 
tion for a foreclosure could not be maintained. 

The demurrer to detendant’s plea was improperly sus- 
tained ; it should have been overruled and judgment entered 
for defendant on his plea. 

The judgment of the court below is reversed with cost. 





Wit Barvey, Presipent or THE State Bank or Fiorma, 
AppE.iant, vs. Tue Sours Western Ramroap Banx. 


1. The drawee of a draft owes no duty to the holder until he has accepted 
the draft; neither can the holder resort to the drawer until after he has 
used due diligence to obtain payment from the drawee. 


2. When the drawer and the drawee are the same in contemplation of law, 
the rule applicable to such draft is, that in legal operation it is regarded 
as a promissory note, payable on demand, and the maker thereof is not 
entitled to notice. 


3. It is not necessary to prove a demand; the commencement of the suit 
is sufficient, if within the statute of limitations. 


Appeal from Leon Circuit Court. 
This case was decided at Tallahassee. 


Dovetas, J., being disqualified to sit in this case, having 
been of Counsel therein in the Court below, the Hon. Txos. 
T. Lone, Judge of the Suwannee Circuit, sat in his place. 


A full statement of the case is contained in the opinion of 
the Court. 
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This is an action of assumpsit, brought by the State Bank 
of Florida against the South Western Railroad Bank, upon 
a draft drawn by the Agent of the South Western Railroad, 
in the following words: 

Agency or THE Soutu Western R. R. Banx, ! ' 
TALLAHASSEE, May 6th, 1862. 
No. 482. 

Cashier of the South Western Railroad Bank, Charleston, 
pay to the order of H. L. Hart, eight hundred and fifty cur- 
rency dollars, ($850). 

Signed, J. H. BULL, Agent. 

Endorsed H. L. Hart, P. B. Brokaw. 

The draft is in the hands of the State Bank of Florida as 
endorsee of P. B. Brokaw. The suit is instituted against 
the South Western Railroad Bank, as the drawer of the 
check, by the State Bank, the endorsee. 

Ist. We maintain that the act of the agent, Bull, within 
his powers, is the act of the principal, the Bank; and that 
the drawer and drawee to this draft are identical in contem- 
plation of law; that it is, in contemplation of law, a draft 
drawn by the South Western Railroad Bank on the South 
Western Railroad Bank. 

The acts of agents of natural persons, within their pow- 
ers, are the acts of their principals, although, in point of 
fact, there is a distinct personalty and being. Yaggert vs, 
Stanbury, 2 McLane, 548; Peters vs. Farnsworth, 15 Vmt., 
155; NorthRiver Bank vs. Rogers, 22 Wend., 649; Ist 
Storys Contracts, 134. 

Notice to the agent is notice to the principal. 5 Florida, 
409. 

A promissory note drawn by an agent may be declared 
on as drawn by the principal, so perfect is the legal identity 
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of the two. Hays vs. Haseltine, 2 Compton, 450; 2 Lord 
Raymond, 1542; 10th Wendell, 275. 

If, then, acts of agents of natural persons, where there is, 
in point of fact, a want of personal identity, are in contem- 
plation of law the acts of their principals, certainly there is 
an indentity of drawer and drawee to this bill, where it is a 
draft drawn by a corporation having no actual being or 
existence except through agents and natural persons. 

Having established the. identity of drawer and drawee of 
this bill, the rule applicable to instruments of this character 
must be applied, which is, that the responsibility of the 
drawer of this draft is that of a maker of a promissory note, 
entitled to no notice of dishonor, and no demand beyond 
that set up in the declaration and the demand made by this 
suit. 1st Mann & Ryland, 120; Chitty on Bills, 354; Ros- 
coe on Bills, pages 20 and 43. 

The responsibility being that of a maker of a promissory 
note, the question is, whether, if this was a note of the South 
Western Railroad Bank, payable at Charleston on demand, 
any earlier demand was necessary. 

Say the Court, in third Wendell, page 21, case of Hasel- 
tine vs. Bishop: “In an action on a note, payable at a par- 
ticular place and day, it is not necessary to aver or prove a 
demand at the time and place, but the readiness of the de- 
fendant is matter of defence;” and that it is well settled, 
‘that in an action on a note payable on demand generally,” 
(which is this case,) “no demand need be proved the com- 
mencement of the suit is a demand.” 

The court further says, “that in England and America 
the remedy upon bank notes is the same as upon promissory 
notes of individuals.” If this be a correct view of the ques- 
tion, a holder of a bank note, previous to suit, need not 
make a demand of a note payable on demand at the Bank, 
but if the Bank is solvent, a defence will be made out which 
will subject the plaintiff to costs. 
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Plaintiff cannot in this case be subjected even to costs, 
because the instrument which was, in contemplation of law 
a promissory note, payable at sight or on demand generally, 
and not upon a particular date, and demand was made on 
the 17th day of Sept., A. D. 1866, at the point at which pay- 
ment was to be demanded, the City of Charleston. 

As to when payment of notes payable on demand should 
be demanded, see further, Story on Pomissory Notes, page 
36, par. 29, and citations there referred to. 

It must be borne in mind that we are not in the situation 
of an endorsee of a note, seeking to bind the endorser of a 
promissory note; nor are we in the situation of the payee 
of a bill of exchange, seeking to bind the drawer of the bill 
upon failure to present for acceptance or payment, within 
reasonable time, in a case where drawer and drawee are 
different persons. In this case the legal identity simply com- 
bines the responsibilities of the drawer and drawee in one 
and the same person, and this combination of responsibili- 
ties and relations results in the responsibility and relation of 
the maker of a promissory note to an endorsee, the limit to 
whose action is nothing except the common limit to all 
actions—the statute of limitations. 

The general rule, as laid down in Murray vs. Judah, 6 
Cowen, 490, is that a check is not due from the drawer 
until payment had been demanded from the drawee and 
refused by him, but, that as between the holder and the 
drawer, 2 demand at any time before suit is brought is 
sufficient. 6 Cowen, 490; 13 Wendell, 552; see also Cru- 
ger vs. Armstrong, 3d John. case, 5; Conway vs. Warren, 
3d John., 250. 

This, however, is not a question in this case, as the rule, 
even if, as contended for by appellees, does not apply to 
cases of identity, which we understand the appellee admits in 
this case. 
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The drawer of this draft got the consideration and used 
it, and it should be made to pay it, unless the law is clearly 
against us, 

“There is no doubt that a person may draw, accept or 
endorse a bill by his agent, and it will be as obligatory 
upon him as though it were done by his own hand.” 10th 
Wendell, 275. 


D. P. Hogue for Appellee. 


In this case the record shows that the check upon which 
the suit is brought in the court below, was drawn by J. Bull, 
agent of the South Western Railroad Bank, on the 6th day 
ot May, 1862, and that it was presented to the Bank and 
payment demanded on the 17th day of September, 1866, 
more than four years after the making of the check by the 
agent. 

The record further shows, that the check was paid for in 
Confederate money, and that it was to be paid and discharged 
by the Bank at Charleston on presentation, in the like funds, 
which was at that time the currency of the country. It also 
shows that Bull, the agent of the Bank, had, before the 
check was presented to the Bank and payment demanded, 
ceased to be its agent, and that he had had a full settlement 
with the Bank of his transactions as its agent, and a settle- 
ment of his accounts as such. These are all the material 
facts set out in the record. 

The defendant in the court below, who is the appellee in 
this court, pleaded, ist, the general issue, and secondly, two 
special pleas of laches on the part of the plaintiff in not pre- 
senting the check within a reasonable time to the Bank at 
Charleston and demanding payment of the same. 

The question now presented for the consideration of this 
court is, has the plaintiff in the court below entitled itself to 
recover from the defendant, or has it lost its remedy by 
laches ? 
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It is insisted, on behalf of the defendant, who is the 
<drawee, 

Ist. That the drawee owes no duty to the holder until 
after the bill or check i accepted. 2 Selden’s Rep., 412; 
21 Wend. Rep., 373. Inthecase ef Bellamy vs. Majoribank, 
8 Eng. Law and Eguity Rep., 523, Parke, Baron, remarked, 
“that the holder could not sue the drawee unless he had 
accepted the check.” In 6th Cowen’s Rep., 484, and in 3 
John. cases, 5 and 260, it was held that a demand of pay- 
ment of a check must be made of the drawee before the holder 
could sue the drawer. 

2d. That as the drawee of a check owes no duty to the 
holder until he has accepted, so neither can the holder resort 
to the drawer until after he has used due diligence to obtain 
payment from the drawee. Merchants’ Bank vs. Spicer, 6 
Wend. Rep., 445. 

A check drawn on a Bank is a bill of exchange, payable 
on demand. Edwards on Bills of Exchange, 396. The 
same principles are applied to checks as are applicable to an 
ordinary draft or bill of exchange, and the courts hold dis- 
tinctly that the drawee owes no duty to the holder until after 
the check or bill is accepted. Chapman vs. White, 2 Sel- 
den’s Reports, 412 ; Harker vs. Anderson, 21 Wend. Rep., 
373 ; 2 Hill’s Rep., 425. 

‘In the case of the Merchants’ Bank vs. Spicer, 6 Wend. 
Rep., 445, Mr. Justice Marey, in delivering the opinion of 
the court, says, “ checks are considered as having the char- 
acter of inland bills of exchange, and the holder thereof, if 
he would preserve his right to resort to the drawer or en- 
dorser, must use the same diligence in presenting them for 
payment, and in giving notice of the default of the drawee 
that would be required of him as the holder of an inland bill 
of exchange.” 


In the case of Cruger vs. Armstrong, 5 Jehn. cases, 5, it 
20 
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was decided that the holder of a check was bound to demand 
payment of the drawee before he could resort to the drawer, 
and in that case Judge Kent observed, “I consider it a 
settled rule that a check must be presented for payment ina 
reasonable time.” 

In the case of the Mohawk Bank vs. Broderiek, 13 Wend. 
Rep., 183, Chancellor Walworth says, “the true rule, both 
as to checks and bills of exchange, undoubtedly is, that the 
holder must use reasonable diligence, according to the ordi- 
nary course of business in other cases of a like nature; and 
that is, such reasonable diligence must, in some measure, 
depend upon the particular circumstances of each case.” 
See also on this subject, Story on promissory notes, sections 
493, 494, 496, 497. 

We have thus seen from the authorities, 

First. That the drawee of a check is not bound to pay it, 
or owes any duty to the holder, until he has accepted or un- 
dertaken to pay. 

Second. That the drawer of a check or bill of exchange 
is not bound to the holder unless the holder has used due 
diligence to collect it from the drawee. ) 

Third. That due diligence means a reasonable time, de- 
pendent upon the usage and custom of merchants and 
the circumstances of each particular case. Mulman vs. 
D’Eguino, 2 Hen. Breck., 565, 570; Way vs. Hill, 7 Taunt., 
397; Heylyn vs. Adamson, 2 Bun., 676; Saunders on Plead. 
and Evidence, 290. 

It will be seen from the authorities hereinbefore cited, that 
the courts hold that the holder of a check must use due 
diligence in presenting it to the drawee for payment, and in 
the event of refusal, in order to bind the drawer, he must 
give notice of the non-payment by the drawee. This seems 
to be the general ruling of the courts, and is most consistent 
with mercantile usage. There are some reptored cases, how- 

ever, in which the courts have modified the rule, and have 
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held that where the holder of the check shows affirmatively 
and clearly that no injury resulted to the drawer by the 
delay, that a less degree of diligence would be required. 
The general rule laid down in these cases is, that the holder 
is not permitted to lock the check up in his drawer or safe 
for an unreasonable time, and that injury to the drawer of a 
check will be presumed where the check is not presented 
within a reasonable time, and notice of non-payment and 
non-acceptance given; and the holder must, in order to 
excuse his laches, show affirmatively and clearly that no 
injury or damage has been occasioned by the delay. 

In the case of Little vs. Phoenix Bank, 2 Hill’s Rep., 427, 
Nelson, Chief Justice, in delivering the opinion of the court, 
_ says, “ the only doubt on this subject has been whether, if it 
be clear that no loss has resulted to the drawer, he can claim 
to be discharged on the ground of lachesalone. Conflicting 
opinions have been expressed on this point in this court by 
different Judges, and the question may still be considered 
an open one, though I think it has been assumed in this 
State, since the case of Cruger and Armstrong, 3 John. 
eases, 5, and Conroy vs. Warren, 3 John. cases, 259, that the 
plaintiff must show clearly and affirmatively that the defend- 
ant has sustained no loss by the delay in presenting the 
check. In the first of these cases (Cruger vs. Armstrong) it 
was held that a demand on the drawee should have been’ 
shown, and that no liability accrued until after demand.” 
The suit was brought four years (as in this case) after the 
making of the check, the plaintiff was non-sfiited in the 
court below, and the judgment affirmed in the Supreme 
Court. 

In the case of Conroy vs. Warren, 3 John. cases, 259, the 
check bore date the 28th March, and was not presented for 
payment until seven months afterwards. Thompson, Judge, 
was of opinion that it was ¢ncwmbent on the plaintiff, under 
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these ciréumstances, to show affirmatively that the defendant 
had sustained no damage by the delay. 

Thus it will be seen, that in Harker vs. Anderson, 21 
Wend. Rep., 372, the Supreme Court of New York held, 
that a check should be presented and payment demanded 
within a reasonable time, as well to charge the drawer as 
endorser ; and Mr. Justice Cowen, in the case of Little vs. 
Pheenix Bank, 2 Hill’s Rep., 432, affirms the doctrine in 
Harker vs. Armstrong, and says, “ there are no adjudications 
to the contrary.” 

The utmost length to which any court has gone in opposi- 
tion to the ruling in Harker vs. Anderson is to declare, that 
in suits upon a check, where due diligence has not been used, 
the plaintiff, to avoid the plea of daches for not presenting 
the check to the drawee and demanding payment within a — 
reasonable time, must show clearly and affirmatively that 
the defendant has sustained no damage by the delay. Injury 
and damage is presumed by the delay, and this preswmption 
must be overcome by affirmative proof on the part of the 
plaintiff. 

In the case now before the court the plaintiff has made no 
such proof, nor could he have done so. The case stands 
upon the record showing a laches of four years and four 
months. The record shows that the check was made in 
May, 1862, and was not presented to the drawee for pay- 
ment until September, 1866; that it was paid for by the 
payee in Confederate money, and was to have been dis- 
charged on ‘presentation to the Bank in Charleston in the 
like funds ; that the agent who drew the check on the Bank, 
long before the check was presented for payment to the 
Bank at Charleston, had settled his accounts with the Bank, 
as its agent, and his agency had ceased. __ 

The court will take judicial notice of the time when the 
Confederate government ceased to exist as a government, 
and when its currency became valueless, and the court will 
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also presume that a banking institution, like that of the 
South Western Railroad Bank, (in the absence of proof to 
the contrary,) had funds on hand to pay and discharge the 
check, if presented at any time before the Confederate gov- 
ernment ceased to exist, and would have paid it if presented 
within a reasonable time. 

It was contended by the plaintiff in the court below that 
the Bank knew from the returns and statements of its agent 
that the check had been drawn on it by its agent. If this 
be true, then the legal presumption is, that the Bank kept 
on hand Confederate money to meet the check when it 
should be presented for payment, and that it had this money 
on hand at the time it became of no value, and was a total 
loss to the Bank. 

These facts show that if the plaintiff should recover in 
this suit, the defendant will sustain a serious loss by the 
laches of the plaintiff. 

In the case of Little vs. Phoenix Bank, the court, after 
noticing the distinction made in the reported cases between 
laches alone and laches followed by loss to the drawer, say, 
“returning now to the particular case before us, and con- 
ceding the full benefit of the last distinction in favor of the 
holder of checks, it is most obvious that the plaintiffs 
have not brought themselves within it. If the paper had 
been presented at any time short of a few days before the 
demand was actually made upon the Bank at Vicksburg, it 
would have been paid in the current funds of the place. 
The large check was made payable expressly in these, and 
even if specie had been required upon the other and notice 
of refusal to pay given, the defendants could have taken it 
up and saved themselves by receiving the current funds 
which were at all times paid by the drawers upon drafts or 
checks drawn by the Pheenix Bank down to the time of the 
final suspension of the Bank.”. : 

The striking analogy between that case and the one now 
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before the’court cannot fail to attract attention, and we say 
with the Judge who pronounced the opinion that, conceding 
to the plaintiff the full benefit of the distinction between 
laches alone and laches accompanied by loss, it is most obvious 
that he has not brought himself within it. That if the check 
had been presented at any time short of the breaking down 
of the Confederate government, it would have been paid in 
the current funds of the country, to-wit, Confederate money, 
and the evidence shows it was to have been paid in that 
currency. 

The defendant in the court below, if the plaintiff had 
attempted to prove that no loss had been sustained by reason 
of his laches, could and would have offered abundant proof 
to the contrary. 

The plaintiff failed to make the affirmative proof required 
by law, and his laches is conclusive against him. ; 

It was urged in the argument of this case in the court 
below that the drawer and drawee were the same parties, 
and therefore there was no obligation on the holder of the 
check to make demand on the drawee for payment, and to 
give notice to the drawer of its non-payment and dishonor . 
that the act of the agent was the act of the principal, and 
that the check was drawn by the South Western Railroad 
Bank upon itself. As this was the point chiefly relied upon 
on the trial in the court below, it is presumed it will be 
repeated in this court. 

It is unnecessary to resort to any other authority to con- 
trovert and overthrow this position than the adjudication by 
this court in the case of Pitts vs. Jones, 9 Fla. Rep., 519, 
which is believed to be decisive of this case. 

In that case, Pitts, the agent of Pearce & Son, purchased 
as agent pine saw logs for his principals, which he was 
authorized to do, and for the payment of these logs drew a 
draft at sight on Pearce & Son in favor of Jones, the vendor, 
for $168.32-100, which draft Pearce & Son, the principals, 
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refused to accep!, and no notice was given to Pitts, the 
agent, of tle non-acceptance by Pearce & Son, the princi- 
pals. Jones afterwards brought suit against Pitts, the agent, 
to recover the amount of the draft which he had drawn upon 
his principals. 

Mr. Justice Walker, in delivering the opinion of the court, 
says: “ Although the drawer had no funds in the hands of 
the drawee, yet if he had a right to expect to have funds in 
the hands of the drawee to meet the bill, orif he has a right 
to expect the bill to be accepted by the drawee, in conse- 
quence of any arrangement or agreement with him, or if, 
upon taking up the bill, he would be entitled to sue the 
drawee or any other party on the Dill, then, in every such 
case, he is entitled to strict notice of the dishonor of the 
bill, (and cites Story on Bills, 311.) If we ask (says the Judge) 
the question whether the drawer in this case did not have 
a right to expect the bill to be accepted and paid by the 
drawee in consequence of an agreement or arrangement with 
him, or if, upon taking up the bill, he would have been 
entitled to sue the drawee, we can have no hesitancy in an- 
swering in the affirmative. The evidence shows he purchased 
the saw logs, for which the draft was given, only as the 
agent of Pearce & Son, and had in his own right no interest 
in the matter. It is indeed difficult to conceive of any class 
of persons more strictly entitled to notice than those acting 
as agents, even if they have no funds in the hands of the 
drawee, their principal.” 

In the case now before the court, the record shows that 
Bull drew the check as agent of the South Western Railroad 
Bank, and had, in his own right, no interest in the matter ; 
that from his position as agent he had a right to expect the 
check to be accepted and paid by the drawee, (the Bank,) in 
consequence of an agreement or arrangement with it, and 
from the very nature of his agency. 

The error of the appellant is in supposing the agent and 
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principal to be one and the same person. If this is so, then 
there can be no such thing ss an agent, and no agent could 
protect himself against the acts of his principal. 

In the present case, it cannot be doubted that if the check 
had been duly presented and payment refused, that the 
holder could have given notice to Bull, the agent, and have 
sued him for the amount of the check, and that Bull in turn 
might have sued the drawee, upon his taking it up and dis- 
charging the check. 

It is believed that the case of Pitts vs. Jones is directly in 
point, and conclusive of the case at bar. 


BAKER, J., delivered the opinion of the court. 


This suit was commenced by attachment, issued from the 
Circuit Court of Leon county, in favor of William Bailey, 
President of the State Bank of Florida, against the South 
Western Railroad Bank, upen a draft drawn by James H. 


Bull, Agent of the South Western Railroad Bank, and set 
forth in plaintiff’s declaration, as follows : 


Acerncy or THE Sourn Western R. R, Banx, } 
TaLLaHAssEE, May 6th, 1862. { 
No. 482. 


Cashier of the South Western Railroad Bank, Charleston, 
pay to the order of H. L. Hart, eight hundred and fifty cur- 
rency dollars, ($850). 

Signed, J. H. BULL, Agent. 

Endorsed H. L. Hart, P. B. Brokaw. 

The plaintiff, as holder and endorser of said draft, on the 
17th day of September, 1866, caused the same to be pre- 
sented at the Bank, in Charleston, for payment, which was 
refused, and the draft regularly protested. This suit is insti- 
tuted against the Bank as drawer and not as drawee of the 
dill. 

It is charged in the declaration that the defendant, by its 
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ee 
agent J. H. Bull, made its certain bill of exchange, and 
directed the said bill of exchange to the cashier of the South 
Western Railroad Bank, being the same Bank of which the 
said J. H. Bull was agent. 

The defendant appears by counsel, takes no exception to 
the manner of commencing the suit, or to the plaintiff’s 
declaration, and for defence, files following pleas: 1st. Gen- 
eralissue. 2d. Two special pleas setting forth laches on the 
part of the plaintiff in not presenting the check for payment 
within a reasonable time. 

An agreement of counsel was also filed to the effect that 
the bank agent, having received Confederate Notes for said 
draft, the party in whose favor it was drawn was to receive 
like funds in payment. 

The court, upon consideration ef the case, rendered a 
judgment for the defendant, from which judgment the plain- 
tiff appealed to this court. 

The plaintiff’s counsel filed the following assignment of 
errors, to-wit: 

1st. The court erred in holding upon the case submitted, 
that a demand by the holder upon the drawee, at the place 
at which the draft was payable’ anterior to the 13th day of 
September, 1866, was necessary to bind the defendant as 
drawer. 

2d. That the court erred in holding that demand of pay- 
ment of the draft in suit at an earlier day was necessary to 
entitle plaintiff to recover. 

3d. That the court erred in giving judgment for the de- 
fendant. 

The only peint presented by the assignment of errors is, 
whether the plaintiff was barred from recovery in this suit 
on account of the delay in making a demand on the drawee 
and giving notice of non-payment. 

It is urged by the counsel for the defendant that the 
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drawee owes no duty to the holder until he accepts the 
draft; neither can the holder resort to the drawer until he 
has used due diligence to obtain payment from the’ drawee. 
As a general proposition of law, there can be no doubt of 
the correctness of this position, nor of the weight of the 
numerous authorities quoted in its support, when applied 
to the ordinary cases arising under the law regulating de- 
mand and notice. 

There being no difference of opinion in relation to these 

, general principles, they need not be discussed here. 

We are only required to determine how far they apply to 
thi particular case, and whether there was anything in the 
relations existing at the date of this draft, between the 
drawer and drawee, that would relieve the holder from the 
binding obligations of these well-settled rules of law. 

If a suit had been brought against the agent Bull as 
drawer of this bill, the plea ot laches would have been a 
good defence. He certainly would have been entitled to 
notice, to enable him to protect himself from loss while he 
was in possession-of the funds of the bank. The case of 
Pitts vs. Jones, 9 Florida Reports, so forcibly urged by the 
counsel for appellee, would: be conclusive authority to sus- 
tain his defence, though it does not seem applicable to the 
case before us. 

The plaintiff, however, sets up no claim against the agent, 
and relies upon the suit against the bank as drawer of the 
draft. The record shows that J. H. Bull was the authorized 
agent of the South Western Railroad Bank, doing business 
in Tallahassee; that in the regular discharge of his duties 
as such, he made this draft, and signed it as agent; and it 
is not denied that the act was at the time as binding as if it 
ha@ been the act of the principal. An individual may draw 
a bill of exchange by an agent, and it will be as binding 
upon him as if drawn by his own hand. 10 Wendell, 275. 

And it is now a firmly established rule of law, that cor- 
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porations may bind themselves as drawers, endorsers or 
acceptors of bills of exchange through the instrumentality 
of agents, or become parties to any other negotiable paper, 
if within the proper scope of the objects and purposes of 
their charter. Story on Bills, § 79. 

The agent who made this draft was clearly using the 
appropriate means to accomplish the objects and purposes 
for which the bank was chartered, and for which the agency 
was established at Tallahassee. The draft seems to have 
been properly signed, and was drawn within the scope of — 
the agent’s authority on the cashier of the Bank at Charles- 
ton. The consideration for which it was givén was paid to 
the agent, and went to the credit and use of the bank. 
Neither the agent nor the cashier appears to have any inter- 
est in the matter, except in the honest discharge of the trust 
confided in them, both representing one party and one com- 
mon interest. 

Notice is generally required, so that all parties to the bill 
of exchange may have time to protect their interests and 
prevent loss. Mr. Chitty says: “The reason why the law 
in general requires the holder to give due notice of non- 
acceptance by the drawee is, that the drawer may forthwith 
withdraw from the possession of the drawee such effects as 
he may already have, or may stop those which he is in 
course of receiving, and that the drawer and endorsers may 
respectively take the necessary measures to obtain payment 
from the parties respectively liable to them.” Chitty on 
Bills, 355. 

In all cases where the spirit and reason of this law applies, 
it must be strictly complied with. In this case, however, it 
is claimed that the drawer and drawee are the same; if so, 
the application of the law would involve on absurdity. It 
cannot be supposed that the agency at Tallahassee would be 
liable to suffer loss on account of the misapplication of its 
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funds by the bank, or that the agency could withdraw funds 
from the bank, or “stop any it might be in course of receivy- 
ing.” 

In absence of all authority upon this question, we would 
have little difficulty in arriving at a satisfactory conclusion 
upon the application of general principles; but we are not 
without authority to sustain our position. It has frequently 
been decided that notice is not necessary even in cases where 
the drawer and drawee are not identical, but where they 
stand in some business relations towards each other that 
raises the presumption of notice. “ Where a bill is drawn 
by several per$ons upon one of themselves, since the accep- 
tor is likewise the drawer, notice of dishonor is superfiuous, 
as dishonor must be known to one of them, and the knowl- 
edge of one is the knowledge of all.” Byles on Bills, 366. 

In the Supreme Court of the State of New York, it has 
been held that if the drawer of a bill be a partner in a firm 
on which the bill is drawn, the holder need not give notice 
of the dishonor by.non-acceptance of the bill by the firm, for 
as the firm must have notice thereof, that is notice to him- 
self. 20 John., 176. 

Even where there is no interest in common between the 
drawer and drawee, when the drawer makes a bill payable 
at his own house, notice of dishonor is unnecessary. Byles 
on Bills, 364. 

The rule of law given in the cases above stated applies 
with greater force to the case now under consideration. 

The drawer and drawee being one, the responsibility can- 
not be divided. 

The bank received the consideration, and its draft in the 
hands of the holder is simply an evidence of indebtedness. 

In legal contemplation, such draft is regarded as a prom- 
issory note, payable on demand, and the maker thereof not 
entitled to notice. 1st Manning & Ryland, 120; Roscoe 
on Bills, 20, 40. 
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The law in all cases of this sort deems the draft to admit 
a present debt to be due to the payee or holder, and payable 
absolutely, and at all events, whenever presented for pay- 
ment according, to its purport, and no other demand need 
be made, except by bringing suit thereon. Story on Prom- 
issory Notes, § 29. 

The agreement filed by counsel in this case shows, that 
the consideration given for the draft was Confederate Treas- 
ury Notes. The assessment of damages should, therefore, 
be made in accordance with the provisions of the ordinance 
of the Convention, adopted Nov. 7, 1865. 

It is ordered that the judgment be reversed, and the cause 
remanded for new trial. 


Dissenting opinion of Hon. THOS. T. LONG, Judge of 
the Suwannee Circuit of Florida, setting in the place of 
Dovetas, J. 


Since the investigation of this cause, at the time the deci- 
sion was rendered, I have tried to persuade myself that the 
decision of a majority of the court was correct; but, being 
unable to do so, I am constrained to carry out the convic- 
tions of my mind, made known to the court at that time, 

The record discloses the fact, that the check upon which 
the suit was brought in the court below was drawn by J. H, 
Bull, Agent of the South Western R. R. Bank, on the 6th 
day of March, 1862; and that it was presented to the bank 
and payment demanded on the 17th day of September, 1866, 
four years and four months after it was drawn. 

It is also made known to the court that the check was 
paid for in Confederate money, the existing currency of this 
State at that time, and that it was to be paid by the bank 
at Charleston in the like funds. It is also shown to the 
court that Bull, the agent of the bank, had, preyious to the 
presentation of the check to the bank and payment de- 
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such agent, a full settlement with the bank. These seem to 
be the material facts set out in the record. 

The defendant in the court below pleaded: 1st, The gen- 
eral issue, and, 2d, Special pleas of laches on the part of 
plaintiff in not presenting the check for acceptance and pay- 
ment in a reasonable time to the bank at Charleston. 

It is contended in this cause that the drawer and drawee 
were the same parties, and that there were no obligations 
on the holder of the check to make a demand on the drawee 
for its payment, and to give notice to the drawer of its non- 
payment, the act of the agent being the act of the principal. 
As a general rule, this doctrine may be very correct, and 
. doubtless is. 

Restricted agents of corporations, created for the purpose 
of facilitating commerce, must be governed by the Lew J/er- 
catoria, which is but custom recognized and made so by 
mercantile usage, approved by the wisdom of the age. 

I need not go beyond the decision of our Supreme Court 
to give credit to this proposition, and show that the doctrine 
of principal and agent, as assumed by a majority of the 
court, is utterly untenable. The case of Pitts vs. Jones, 9th 
Fla. Rep., 519, is decisive of this cause. In that case Pitts, 
the agent of Pierce & Son, purchased as agent, pine logs, 
for his principal, which he was authorized to do. (So was 
Bull authorized to make the draft, subject matter of this 
suit.) For the payment of these logs, Pitts drew a draft at 
sight on Pierce & Son, their principal, in favor of Jones, 
the vendor, for $168.32-100, which draft, Pierce & Son, the 
principals, refused to accept, and no notice was given to Pitts, 
the agent, of the non-acceptance by Pierce & Son, the prin- 
cipals. Jones, the vendor, afterwards brought suit against 
Pitts, the agent, to recover the amount of the draft which he 
had drawn upon the principals. Associate Justice Walker, 
in delivering the opinion of the court, says: “ Although the 
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drawer has no funds in the hands of the drawee, yet if he has 
a right to expect to have funds in the hands of the drawee 
to meet the bill, or if he has a right to expect the bill to be 
accepted by the drawee in consequence of any agreement or 
arrangement made with him, or if upon taking up the bill 
he would be entitled to sue the drawee or any other party 
on the bill, then in every such case he is entitled to strict 
notice of the dishonor of the bill.” See Story on Bills, 311. 

The learned Judge goes further, and says: “It is indeed 
difficult to conceive of any class of persons more strictly 
entitled to notice than those acting as agents, even if they 
have no funds in the hands of the drawee, their principal.” 
The record shows that Bull, the agent, drew the check, and 
had in his own right no interest in the matter, and from his 
position as agent, he had the right to believe that the check 
would be accepted and paid by the drawee, in consequence 
of an agreement with the bank, and the notice of his agency. 

Now what protection could the South Western Railroad 

sank have, against a profligate or dishonest agent, (which 
‘is not the fact in this case,) considering the check, as is as- 
sumed by a majority of the court, to be in the nature of a 
promissory note, and the drawer not entitled to notice? 
Such a doctrine would entirely destroy these facilities of 
trade, and clog the wheels of commerce. 

The opinion of the majority of the court seems to pre-sup- 
pose the fact that under the old common law rule, “ that in 
exchange or commercial agencies, the principal and agent 
are one and the same person.” To the contrary, as in the 
case at bar, Bull was the agent of a foreign corporation, and 
his checks or drafts, by the law and usages of merchants, are 
to be regarded as foreign bills and subject to the customs 
and usages of merchants. 

If to the contrary, no principal could protect himself 
against his agent, and vice versa ; for in the present case it 
cannot be doubted that if the check had been duly presented 
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and payment refused, the holder could have given notice to 
Bull, the agent, and sued him for the amount of the check, 
and Bull in turn could have sued the drawee upon taking 
up the check. 

The next question presented under the pleadings, is the 
plaintiff entitled to recover from the defendant, or has he 
lost his remedy by laches? I think clearly so. For the 
drawee owes no duty to the holder until after the bill is pre- 
sented and accepted. See 2 Seldon’s Rep., 412; 21 Wend. 
Rep., 373 ; 8 English Law and Eq. Rep., 523. 

It is also held “ that the holder could not sue the drawee 
unless he had accepted the check; that a demand of pay- 
ment of a check must be made of the drawee before the 
holder can sue the drawer.” See case decided in 6 Cowen’s 
Rep., 448; 3 Johns. cases, 260. 

The drawee of a check is not responsible to the holder 
until he accepts it. Nor can the holder resort to the drawer 
until he has used due and legal diligence to obtain payment 
from the drawee. 6 Wend. Rep., 445. Thesame principle 
that applies to bill of exchange and drafts applies to checks, 
and the drawee ewes no duty or responsibility to the holder 
uatil after the bill, draft or check, is accepted. Edwards on 
Bills of Exchange, 396 ; 2 Seld. Rep., 412; 21 Wend. Rep., 
373; 2 Hill., 425. 

Checks in law must be considered as bills of exchange, 
and the holder, if he would preserve his right to resort to 
the drawer or endorser, must use the same diligence in pre- 
senting them for payment and giving notice of the refusal 
or default of the drawee as would be required of him as the 
holder of a bill of exchange. 6 Wend., 445. See 3 John. 
cases, 5. It was held that the holder’of a check was bound 
to demand payment of the drawee before he could resort to 
the drawer. Judge Kent, in commenting upon this cause, 
said, “I consider it a settled rule that a check must be pre- 
sented for payment in a reasonable time. The question of 
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reasonable dillguaes fully arises under the special pleas. 

‘And the true rale? both as to checks or bills of exchange is 
that the holder must use reasonable diligence according to the 
course of business in cases of asimilar nature. The question 
now arises, what is reasonable time, and this depends upon the 
circumstances of the case. See Story on Promissory Notes, 
493,—"4,~6,~7 ;_ also upon the custom and usage of merchants. 
2 Hen. & Back., 565, 570; 7 Taunt., 570; 2 Bacon, 676, 
678; 1 Saund. Pld. ond Ev jena, 29. 

We are advised by all the authorities that the holder of a 
check must use due diligence in presenting it to the drawee 
for payment, and in the event of refusal, in order to bind 
the drawer, he must give notice of the non-payment by the 
drawee ; and whenever there is an innovation made upon 
this rule, it must be shown by the record to relieve the 
laches affirmatively, that no damage has been occasioned by 
the delay, otherwise the law presumes hig 9 to the drawer 
of the check. 2 Hill’s Reports, 427,; 3 Jolins. cases, 5 and 
259. In these cases the court held that a demand on 
the drawee must be shown, and that no liability occurred 
until after the demand. The plaintiff being non-suited in 
the court below upon action brought upon check four years 
after the making of it, the Supreme Court affirm the de- 
decision on the case. 3 John. cases. The check was not 
presented for seven months, and the court held that it was 
incumbent under these cireumstances to show aflirmatively 
that the defendant had sustained no damage. 

To avoid the plea of laches, the plaintiff must show clearly 
and affirmatively that the defendant has sustained no dam- 
age by the delay. 

Injury and damage is presumed by the delay, and this 
presumption must be overruled by aflirmative proof on the 
part of the®plaintiff. 

In the case now before the court, the plaintiff did not 
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even attempt to make such proof, and the record shows 
laches of four years and four months, and that said check 
was paid for by the payee in Confederate money, and was to 
have been discharged upon presentation to the Bank at 
Charleston in like funds; that Bull, the agent, who drew 
the check on the Bank, long before the check was presented 
for payment, had settled his accounts and ceased to be its 
agent. 

This court will, to some extent, take judicial notice of 
the time when the Confederate government ceased to exist 
as a government and its money became valueless. It is a 
violent presumption to say that the South Western Rail- 
road Bank, after being notified by its agent, from his return 
of his doings as agent, that it did make provision for this 
debt in the then existing currency, and that it would have 
been paid if presented, and that the failure to present within 
a reasonable time, or even before the Confederate govern- 
ment ceased to exist as a government, and that from said 


failure to present the said check, did produce damage and 
injury, and that by said laches. The case of the Phenix 
Bank clearly sustains the principle. Being guarded insmy 
opinion by almost innumerable authorities of the highest 
courts, and principles in the text books recognized for ages 
by the most learned Judges, I am satisfied that the de- 
cision of the court below should have been aflirmed. 
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Craven G. Fire, Arretiant, vs. Wittiam U. Turner, 
APPELLEE. 









1. The Ordinance of the Convention, adopted Nov. 7th, 1865, is applicable 
to suits upon all contracts made during the war, whether express or 
implied, written or verbal. 

2. It does not annul or defeat such contracts, or any existing obligation, 
but gives additional rules of evidence to enable the Courts to construe 
these contracts according to the intention of the parties at the time. 

3. The words “ or consideration contemplated,” refer to service, hire, money 
loaned, or to anything not being property that would in law be regarded 
as a valuable consideration. 

4, When a contract contemplated payment in Confederate Notes, the 
defendant may prove the value at which they were estimated at the 
time of the formation of the contract. 

5. It is error to direct the jury to find the value of Confederate Notes at 
the date of the contract, when there is no evidence before the Court that 
such value was estimated and agreed upon by the parties. 
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Appeal from Leon Circuit Court. 
This case was decided at Tallahassee. 
A statement of the case is contained in the opinion of the 


Court. 
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BAKER, J., delivered the opinion of the Court. 





This is an action of assumpsit, commenced in the Cireuit 
Court of Leon county. The plaintiff in his declaration 
alleges, “ that the defendant, on the 22d day of April, 1864, 
by his promissory note, now over due, promised to pay the 
plaintiff one thousand dollars on the 1st day of Jan’y next 
thereafter, but did not pay the same ;” and for that the de- 
fendant was indebted to the plaintiff for work and labor done, 
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and service rendered as an Attorney at Law, on the Ist day 
of January, 1865,” and for particulars of demand files copy 
of note: 

“On the Ist day of January next, I promise to pay to 
C. G. Fife, or bearer, one thousand dollars, with eight per 
cent. interest after maturity, value received. 22d of April, 
1864. 

[Signed, } WM. U. TURNER.” 

The pleas filed by defendant’s counsel are— 

Ist. General issue. 2d. Wil debet. 3d and 4th special 
pleas alleging that the consideration contemplated in the 
contract was Confederate Treasury Notes, at the value of 
said notes at the date of the contract. The fourth plea was 
sworn to by defendant. 

The plaintiff accepted the issue thus tendered and procee- 
ded to trial. 

The counsel for plaintiff asked the court to instruct the 
jury, “ That if they believe from the evidence that the con- 
sideration contemplated by the parties to said contract was 
the professional services of and work and labor of the plain- 
tiff for the defendant, and that it was for this that said note 
was given, then the jury, in making up their verdict, shall 
take into consideration the value of such services, regarding 
the whole equities of the case, and render such verdict as 
they should deem right, not being governed by any fixed 
standard of other article of commerce.” Which instruction 
the court refused, but instructed the jury as follows: “ This 
is a suit upon a promissory note, payable to plaintiff, for the 
sum of one thousand dollars. It is agreed by the counsel 
for the parties, that the note was payable in Confederate 
money. The parties themselves have fixed the value of the 
consideration in Confederate money, of which the face of the 
note is evidence. It is incumbent upon the jury to find the 
value of Confederate money at the date of the note, and 
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render a verdict for the plaintiff for that amount.” To 
which refusal to give the instructions asked, as well as to 
the instructions given, the counsel for the plaintiff excepted 
and appealed to this court. 

This case involves the construction of the ordinance of 
Convention in reference to contracts made during the war, 
adopted Nov. 7th, 1865: 

“Be it ordained by the People of the State of Florida in 
Convention assembled, That in all proceedings in the courts 
of this State, founded upon a contract or contraets, made and 
entered into during the late war between the United States 
and the late Confederate States, the courts are hereby 
authorized to admit testimony as to the value of the prop- 
erty, or consideration contemplated by the parties to said 
contracts, and to instruct the jury to find accordingly: Pro- 
vided, That the defendant shall allege by plea under oath, 
and prove to the satisfaction of the jury, that the currency 
contemplated in payment of said contract or contracts was 
Confederate or State Treasury Notes, or upon what basis 
the consideration or the value of the property or its use, 
which was estimated .at the time of the formation of said 
contract or contracts.” 

The construction of this ordinance is not without difficul- 
ty, arising from the peculiar and obscure mode of expression 
adopted ; but upon a close examination of all its parts, and 
by applying the well known rules of construction, consider- 
ing the mischief existing in the law, and the remedy con- 
templated, we believe we have arrived at a conclusion that 
will fully carry out the intention of the Convention, and 
that is a fair and just interpretation of the language used. 

The ordinance was evidently intended to apply to suits 
upon all contracts made during the war, whether express or 
implied, written or verbal. If extended to implied con- 
tracts only, it would be useless and unnecessary, for no one 
will deny that upon an implied contract for property or ser- 
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vices the value can be recovered by suit at any time before 
it is barred by the statute of limitations. 

By this application of the ordinance to contracts gener- 
ally, it is not intended to annul or defeat such contracts, or 
to impair any existing obligation, but to give additional 
rules of evidence, to enable the courts to construe the con- 
tracts and enforee them in accordance with the intention 
and understanding of the parties at the time, so far as may 
be possible under all the circumstances and difficulties arising 
from extringic facts. 

It will be admitted that tu carry out the contracts made 
during the war, by enforcing the performance according to 
the strict interpretation of the express agreement, would 
involve very great hardship. Extrinsic circumstances have 
intervened, values have changed, and what was then consid- 
ered valuable is now worthless, so that it would be difficult, 
if not impossible, under the strict rules of evidence, to con- 
strue and carry out such contracts in the courts of justice 
according to the original intention of the parties. 

The authority given to admit testimony as to the “value 
of the property” is clear, and needs no comment. The 
words that follow—* or consideration contemplated ”—evi- 
dently refer to services rendered, hire, rent, or money loaned, 
or to anything not being property, that would in law be 
regarded as a valuable consideration. This construction is 
strengthened by the occurrence of the word “wse” in the 
subsequent part of the ordinance. 

The manner of conducting the defence is directed and 
defined in the proviso. The defendant is required to file 
his plea under oath; to allege and “prove to the jury that 
the currency contemplated inthe payment of the contract 
was Confederate or State Treasury Notes; or upon whiat 
basis the consideration or the value of the property, or its 
use, which was estimated at the time of the formation of the 
contract.” 
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The ordinance here regards Confederate Notes as com- 
modity or merchandize, the value of which was the proper 
subject of agreement between the parties, and permits proof 
of such agreement to be offered, for the purpose of fixing 
the value of the property or services for which such Treasu- 
ry Notes seem to have been given in payment; but it neither 
regards them as a basis of value, nor authorizes the jury to 
fix their value at the date of the contract. 

In the case before us, the plaintiff swears that his services 
were worth five hundred dollars, one-half of the amount of 
his note, which he adinits was payable in Confederate Notes. 
In absence of other proof, he would be entitled to a verdict 
for that amount, as the value of the services “ or considera- 
tion contemplated ;” but the defendant may, by way of de- 
fence, prove that the Confederate Notes contemplated in 
payment “were estimated at the time of the formation of the 
contract,” and that they were valued by the parties at a dis- 
count, understood and agreed upon between them; or if he 
could prove that the plaintiff estimated his services at fifty 
dollars, and upon that basis the note was given, this would 
be a good defence within the meaning of the ordinance. 


- The plaintiff is permitted to prove the value of his property, 


or consideration contemplated, when there is no better basis 
of valuation than Confederate Notes. But if it can be 
discovered and proven that there was a certain basis or 
estimated value agreed upon by the parties, such agreement 
or contract must prevail. To admit that when the parties 
to a note contemplated the payment in Confederate Notes, 
they fixed the value of the consideration, would be to defeat 
the intention as well as the express provisions of the ordi- 
nance. It was against the injusticé of such construction the 
Convention intended to provide. Confederate Notes had 
no fixed value, and it would be unjust to fix the value of 
anything else by such a standard. 

The testimony of Mr. Fife shows that these notes differed 
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ent purposes. If used for the payment of labor or servi- 
ces, the discount was small—not more than one-half; if for 
the purchase of gold, judging from the verdict of the jury in 
this case, in finding their value at the date of defendant’s 
note, the discount was about twenty to one. It was in view 
of such uncertainty that the Convention rejected these notes 
as a standard of value, and whenever they were contempla- 
ted in payment of a contract, refused to permit the defend- 
ant to introduce evidence of their market value, at any time 
or place, buf required him to prove that they “ were estima- 
ted at the time of the formation of the contract,” and the 
amount thus estimated and agreed upon by the parties; or, 
in default of such proof, he will be liable to pay the “ value 
of the property or consideration contemplated,” as fixed by 
the jury upon the evidence in the case. 

It will be seen that the learned Judge of the Circurt, in 
his charge to the jury, adopts a different construction of the 
ordinance, and we are of the opinion that he erred in direct- 
ing the jury “to find-the value of Confederate money at the 
date of the note,” there being no evidence before the court 
that such value was estimated and agreed upon by the par- 
ties at the time. 

It is ordered that the judgment be reversed and a new 
trial awarded. 
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J. C. L. Lone, Avpetnantr, vs. tHE State or Fiorina, 
APPELLEE. 


1. An effort to conceal the property of another to prevent the owner from 
discovering it, or giving evasive answers when questioned in rclation to 
it, is evidence of felonious intent. 


2. A taking by mistake or accident, where the animus furandi forms no 
part, is not felony. 


3. The mere presumption of guilt may be rebutted by evidence of the con- 
duct of the party, or by his general character for honesty and integrity: 


4. Where the proof of guilt is conclusive, evidence of character will not be 
considered. 


5. The Judge may omit to charge the Jury without error when no instruc- 
tions are specially requested in writing, but when he charges the Jury 
he must confine himself to the law applicable to the case, and reduce his 
charge to writing before it is delivered. 


Appeal from Jackson Circuit Court. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
court. 


McClellan & Barnes tor Appellant. 
James M. Landrum, Solicitor, for the State. 


BAKER, J., delivered the opinion of the court. 


At the fall term of the Circuit Court in Jackson county, 
John C. L. Long was indicted for larceny, and during the 
term was tried, convicted and fined in the sum of fifty 
dollars. 

Motion was made for arrest of judgment and new trial, 
which was overruled, and an appeal taken to this court. 

The errors assigned were— 

ist. That the evidence did not sustain the verdict. 
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2d. That the Judge who tried the case below did not 
reduce his charge to the jury to writing and file it in the 
case, though he did charge the jury. 

On examination of the record, we find that the only testi- 
mony that in any way connects the prisoner with the alleged. 
crime is found in his own confessions or statements made to 
Hollis, the tanner, Isaae W. Robinson, the owner of the 
steer charged to have been stolen, Scurlock, his overseer, 
and to Geo. W. Robinson. 

Hollis testifies that two of Mrs. Finlayson’s sons, little 
boys, brought a large beef hide to his tan-yard. Several 
days after he asked the prisoner and John Finlayson whether 
it was a bull’s hide or a steer’s. They laughingly said it 
was a bull’s hide. A few days after, the prisoner, in passing 
by, said to witness that “it was a steer’s hide, and upon 
being asked, said it was not his hide.” 

Isaac W. Robinson testifies, that about six weeks previous 
. he found a steer’s head and two or three ribs; that he re- 
cognized the head, by the horns, as being the head of his 
steer. Abont the 20th of September he visited Tallahassee, 
and on his return was informed by his brother and. overseer 
that the prisoner had been to his house to settle for a steer 
of his, which John Finlayson had killed by aeeident. On 
the 8th day of October, he was met by the defendant in the 
street at Marianna, who stated to him “ that he had been to 
see him about a steer supposed to be his, and which John 
Finlayson had accidentally killed, and that he would pay 
for it.” He further stated that John Finlayson and himself 
were out hunting for one of Mrs. Finlayson’s beeves, defend- 
ant heard the report of a gun and went im the direction of 
the firing, when he saw John Finlayson standing over a 
dead beef; defendant said to Finlayson, that is not your 
mother’s beef, and Finlayson remarked that he shot it acci- 
dentally, it being near one of his mother’s, which he shot 
and hit at the same time, and that the steer ran in the way 
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just at the moment of shooting, and was hit in the neck, 
and Finlayson said: Long, let’s butcher it, and when we find 
out the owner we will pay him forit; and defendant assisted 
Finlayson in butchering the beef. 

Witness said that he had known defendant about eight 
years, that he had a good character in the community where 
he lived; that he was satisfied with his conduct so far as he 
was concerned, and had always regarded defendant as a good 
citizen and an honest man. 

George W. Robinson and Scurlock both concur in the 
statement made by I. W. Robinson; and both testify to the 
good character of the prisoner. Scurlock states that he has 
known him five or six years, and was with him two years in 
the service; has never known anything derogatory to his 
character ; has always regarded him as a good citizen and an 
honest man. 

James D. Wilson, witness for prisoner, said he had known 
him about twelve years, and that he had always borne a good 
character for honesty and integrity. 

We have deemed it necessary to a clear understanding of 
the case to quote largely from the testimony, and will now 
examine some of the principles of law that seem applicable 
to such evidence. 

In larceny, the criminal intention constitutes the offence, 
and is the criterion which distinguishes it from trespass. 
Where the act is done clandestinely, or where there is an 
effort to conceal the possession of another’s property, or pre- 
vent the owner from discovering it, there is evidence of felo- 
nious intent; but the taking of another’s property by mistake 
or accident, where the animus furandi forms no part, is not 
felony. 

Applying these legal principles to the evidence, there is 
nothing that would raise the slightest presumption of the 
guilt of the prisoner, except his evasive answers to the ques- 
tions of the witness Hollis; but there is sufficient evidence 
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in his conduct and subsequent explanations to rebut any 
presumption of felonious intent. He was not present when 
the steer was killed, and was directed to the spot by the 
firing of a gun. On his arrival he accuses Finlayson of 
killing a beef that did not belong to his mother, who informs 
him that the killing was an accident. He only consented 
to aid in butchering the beef when the proposition was made 
to pay for it when the owner could be found. He did not 
wait until he was accused or prosecuted, but sought to make 
payment as soon as the owner was ascertained. 

We cannot doubt that he believed the statement of Fin- 
layson that the steer was killed by accident, for his whole 
course, under the peculiar circumstances in which he was 
placed, seems to have been prompted by a desire to do right, 
and to protect the interest of the owner and save him from 
sustaining any loss by the accident. 

The witnesses all testify that his general character is good, 
and that he had always sustained a reputation for honesty 
and integrity; thereby raising a strong presumption that a 
person who has maintained a fair reputation for many years 
would not be guilty of a dishonest act, or commit a most 
degrading crime. 

If the evidence in this case had been so clear and conclu- 
sive as to satisfy the minds of the jury, and leave no doubt 
as to the guilt of the party, then character, however excel- 
lent, could not be considered. [ussell on Crimes, p. 785. 

Applying this rule of law to the evidence in this case, the 
prisoner was certainly entitled to the benefit of the character 
for honesty and integrity given him by all the witnesses ; 
and we find no difficulty in arriving at the conclusion that 
the verdict of the jury was unsupported by the testimony, 
and that the Judge of the Circuit Court erred in refusing to 
grant a new trial. 

The point raised in the second assignment was considered 
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in the case of Duggan vs. The State, 9th Fla., 516, and the 
rule there given seems clearly applicable to this case. 

The record shows that the court did charge the jury. It 
is then stated that the jury “having heard the evidence, 
argument of counsel, and received the charge of the court, 
returned into court the following verdict,” &c. 

The language here used is much stronger and more con- 
clusive than that suggested by the court in the case above 
cited, and furnishes sufficient evidence that the court did 
deliver a charge to the jury, which ought, under the statute, 
to have been reduced to writing and filed. ; 

But such charge not appearing upon the record, we must 
come to the conclusion that it was not reduced to writing 
as required by the statute of 1848. 

The Judge may omit to charge the jury in any case when 
he thinks it unnecessary, without any violation of this stat- 
ute, unless instructions are specially asked by counsel in 
writing, on some point or points of law arising during the 
trial. But if he undertakes to charge the jury, he must con- 
fine himself to the law applicable to the case, and reduce his 
charge to writing before its delivery. 

It is, therefore, ordered that the judgment of the Circuit 
Court be reversed and set aside, and a new trial awarded. 
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Davi A. Frier, er ats., APPELLANTS, vs. THE Stare or 
FLorma, APPELLEE. 


1. In a suit by the State against an individual for the recovery of a money 
demand, a plea of “ set-off” is of no avail, unless the terms of the statute 
(Thomp. Dig., 417,) be strictly complied with. 

2. Public policy requires of those charged with the collection of the public 
revenue, the observance of the utmost good faith and promptitude in the 
discharge of their duties, and hence they are to be held to the most rigid 
accoufitability. 

3. An officer charged with the duty of collecting the public revenue is 
allowed to receive, in payment of the same, only such obligations of the 
State as are by law made receivable in the payment of public dues; and 
in accounting with the Treasury department, or in defending himself 
against a suit by the State, he is not entitled to any other claim or 
demand, unless the same is based upon a transaction in which himself 
and the State were the immediate parties, and which the State is legally 
or equitably bound to discharge. 

4. Nor is such officer authorized to make himself a creditor of the State, 
by dealing in or purchasing claims against thesame. It is his duty to 
collect the revenues of the State in currency, or in such obligations as 
are made receivable, and to pay the same into the Treasury. It is no 
part of his duty either to audit or pay claims against the State—that is 
the peculiar function of the Comptroller and Treasurer. 

5. Where a plea is demurred to, and, by consent of parties, both the law 
and facts of the case are submitted to the Judge for his adjudication, the 
defendant waives his right to the benefit of a judgment “respondeat 
ouster,” should the demurrer be sustained. 

6. It is no ground of error fo enter a judgment “ nunc pro tunc,” when 
the entry had been omitted to be made at the proper time. 


Appeal from the Circuit Court of Alachua county. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
court. 


J. J. Finley for Appellants. 
G. J. Arnow for Appellee. 
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DuPONT, ©. J., delivered the opinion of the court. 


The pleadings show that this was an action of debt brought 
by the State against the appellant and his sureties on his 
official bond as Tax Assessor and Collector for the county of 
Alachua. The breach alleged in the declaration is a failure 
to pay into the Treasury of the State the taxes collected by 
him in the said county. 

The appellants filed two pleas, viz: “W7l debet and Set 
off.” The subject matter of the “set-off” consisted exclu- 
sively of divers Treasury Warrants, amounting to over seven 
thousand dollars, which were alleged to have been issued 
under and by authority of an act of the General Assembly, 
approved on the 8th day of February, A. D. 1861, and enti- 
tled “an act to provide for the payment of the Florida 
Volunteers and others, who have not been paid for services 
actually rendered to the State of Florida in the last war 
with the Seminole Indians.” The plea ot “71 debet” was 
stricken out on motion, and to the plea of “set-off” the 
plaintiff filed a demurrer. 

By agreement of counsel a jury was waived, and the cause 
was submitted to the court for its adjudication, both as to 
the law and the facts, reserving to either party the right to 
appeal. The record further shows, that after due considera- 
tion by the court, the demurrer to the plea of -set-off was 
sustained, and a judgment ordered to be entered for the 
plaintiff below for the sum of six thousand and forty-nine 
dollars and eighty-three cents. It is from this judgment 
that the appeal is taken, and the appellants now bring their 
case to this court for its supervision. 

The errors assigned are as follows, viz : 

“1st. The court below erred in sustaining the plaintiff's 
demurrer to the defendants’ second plea, and in striking out 
said plea. 

“2d. The court below erred in refusing to grant the de- 
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fendants’ motion to open the judgment entered in the case, 
and allowing them to plead, and in refusing to grant a new 
trial. 

“3d. The court below erred in granting the motion of tlic 
plaintiff for a judgment ‘nune pro tune.’ ” 

In the very able and elaborate argument made by the 
- counsel for the appellants at the hearing of ‘this cause, he 
confined himself to a single point, to-wit: the validity of the 
Treasury Warrants, which constituted the subject matter of 
the set-off, and the power of the State Convention to nullify 
or impair the obligation attaching to them. 

In the view which we have taken of the case; it will be 
seen that we have not felt ourselves called upon to adjudi- 
cate, or even to consider that question. It does not legiti- 
mately arise, and its solution is not necessary to enable us to 
arrive at a definite conclusion with respect to the rights of 
the parties. 

The act of the General Assembly (vide Thomp. Dig., 417, 
§ 3 and 4,) provides that “where suit shall be instituted 
against any person or persons indebted to the State as afore- 
said, it shall be the duty of the court, where the same shall 
be pending, to grant judgment at the return term, upon 
motion, unless the defendant shall, in open court, the Solici- 
tor being present, make oath or affirmation that he is 
equitably entitled to credits, which had been, previous to 
the commencement of the suit, submitted to the considera- 
tion of the Comptroller of Public Accounts and rejected, 
specifying each particular claim, as rejected, in the affidavit, 
and that he cannot then come safely to trial; oath or affirma- 
tion to this effect being made, subscribed and filed, if the 
court will thereupon be satisfied, a continuance until the 
next succeeding term may be granted, but not otherwise, 
unless as provided in the preceding section.” 

It is provided in the 4th section, above referred to, that, 
“in suits between the State and individuals, no claim for a 
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credit shall be allowed upon trial, but such as shall appear 
to have been presented to the Comptroller for his examina- 
tion, and by him disallowed in whole or in part, unless it 
should be proved to the satisfaction of the court that the 
defendant is at the time of trial in possession of vouchers 
not before in his power to procure, and that he was prevented 
from exhibiting a claim for such credit at the Comptroller's 
office, by absence from the State or some unavoidable acci 
dent.” 

There is no evidence in the record going to show that the 





credit claimed by the defendant, as set forth in his plea of 


“set-off,” had ever been submitted to the Comptroller for his 
examination, and, in the absence of such evidence, we can- 
not conceive how the Judge below could have done other- 
wise than to have rejected the plea. It isnot even pretended 


that the plea of “2 debet” was sustainable in this form of 


action, and the plea of “set-off” having been properly over- 
ruled, the case stood wholly undefended, and the court was 
right in giving judgment for the plaintiff. 
It may be objected, however, that the credit claimed being 
‘based upon the possession of certain “warrants,” purporting 
to have been issued by the Comptroller, there was no neces- 
sity to present them for his examination. We do not per- 
ceive the force of the objection, or any reason why this class 
of credits should be exempted from the very wise and whole- 
some requisition of the law. It may so happen that “ war- 
rants” purporting to have been issued by the Comptroller, 
may, upon presentation, prove to be forgeries, or to have 
been fraudulently issued, or to have improperly come into 
the possession of the party claiming the allowance of the 
credit. 
In the case under consideration, the defendant was an 
officer of the State, charged with the highly responsible duty 
of collecting the public revenue. The account current, 
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properly certified by the Comptroller of Public Accounts, 
and making a part of the record, shows that he had made 
default in the settlement of his account, and stood upon the 
books of the Comptroller as a defaulter. There is no evi- 
dence going to show that he ever made an effort to have a 
final settlement of his account as Tax Collector; but the 
negative evidence is very strong that he purposely neglected 
so to do, and determined to stand a suit for the balance 
standing against him, relying, as he evidently did, upon his 
ability to defend the same through his plea of set-off. Such 
conduct in a public officer is inexcusable and not to be tole- 
rated, especially in one charged with the highly responsible 
duty of collecting the public revenue. It is his province to 
collect and not to disburse the public funds; and if he suffer 
loss by trenching upon the appropriate functions of the State 
Treasurer, it is the result of his own indiscretion and an un- 
warrantable disregard of the wise provisions of the statute. 

There is no class of officers from whom the public expect, 
and have a right to require a more strict observance of the 
utmost good faith and promptitude in the discharge of their 
duties than that of Tax Collectors. Upon their honesty and 
efficiency the State is mainly dependent for its pecuniary 
credit, and hence the necessity of holding them to a rigid 
accountability. Without traveling beyond the limits of the 
case before us, we have felt ourselves authorized to lay down 
the following propositions with reference to and for the guid- 
ance of this very important class of public officers : 

1st. An officer charged with the duty of collecting the 
public revenue is allowed to receive in payment of the same 
only such obligations of the State as are by law made re- 
ceivable in the payment of public dues; and in accounting 
with the Treasury department, or in defending himself 
against a suit by the State, he is not entitled to a credit for 
any other claim or demand, unless the same is based upon 2 
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transaction in which himself and the State were the imme- 
diate parties, and which the State is legally or equitably 
bound to discharge. 

2d. Nor is such officer authorized to make himself a credi- 
tor of the State by dealing in or purchasing claims against 
the same. It is his duty to collect the revenues of the State 
in currency, or in such obligations as are made receivable, 
and to pay the same into the Treasury. It is no part of his 
duty either to audit or pay claims against the State. This is 
the appropriate function of the Comptroller and Treasurer. 

Entertaining these views, we have no hesitancy in over- 
ruling the first of the errors assigned. 

The second error assigned is based upon the refusal to 
open the judgment and allow the defendant to plead over, 
and also upon the refusal to grant a “new trial.” It is un- 
doubtedly the right of a defendant, both by the statute and 
by the practice in the courts of common law, who has been 
cut off from a defence by a demurrer, to be permitted to 
plead over, and thus avail himself of any other defence 
that he may have to the action. But this privilege may 
be waived by the defendant, and we think that he does 
waive it whenever, as in this case, he consents to submit 
both the law and the facts to the judgement of the court. 
Ordinarily, “vespondeat ouster” is the appropriate judgment 
where a demurrer to the plea is sustained ; but the rule does 
not prevail where a jury is dispensed with, and the whole 
case is referred to the Judge. The very fact of submitting 
the case is a tacit acknowledgment that the defendant has 
no other available defence than such as is embraced in the 
plea submitted with the case. It might produce inter- 
minable delay were the other rule to prevail, and the pro- 
vision of the statute, which was designed for the benefit 
of the parties, be productive of irreparable injury. Be- 
sides, we are not altogether certain that instead of demur- 
ring, the plaintiff might not have had the plea stricken 
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out on motion, for the lack of that verification which the 
statute prescribes. But, be that as it may, it does not affect 
the conclusion at which we have arrived. 

In considering the other branch of the error assigned, to- 
wit, the refusal to grant a “new trial,” we have discovered 
no good or even plausible ground for granting the same; 
and the second error is also overruled. 

The third and last error assigned is, that the court ought 
not to have granted the motion of the plaintiff to have the 
judgment entered “nwne pro tune.” This point was not 
argued at the hearing, and we are at a loss to discover any 
ground for the objection. It is the every day practice of the 
courts to permit the correction of all mere clerical omissions, 
and the entry of a judgment “mune pro tunc” is of very 
common occurrence. (Vide Hagler vs. Mercer, 6 Florida 
Reports, 721.) 

This assignment is also overruled. 

In view of the importance of this case, in preseribing the 
duties of officers charged with the collection of the public 
revenues, we have given more than ordinary attention to its 
investigation, and are clearly of opinion that the judge 
below did not err in giving a judgment for the plaintiff. 

It is, therefore, ordered and adjudged that the jfidgment 
entered in this case be affirmed, with costs. 
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Ernram Harrison, APPELLANT, vs. Tuurston & Burst, 
APPELLEES. 


1. A final judgment within the meaning of the statute of this State, regula- 
ting appeals and writs of error in suits at law, and which may be appealed 
from, is such a judgment as leaves nothing undetermined and pending in 
the Court below. 


2. An order dissolving an attachment after “plea pleaded,” is not such a 
final judgment within the meaning of the statute as may be appealed 
from. 


Appeal from Nassau Circuit Court. 

This case was decided at Tallahassee. 

The opinion of the Court contains a statement of the case 
so far as relation is had to the points decided. 


J. P. Sanderson for Appellant. 
J. J. Finley for Appellees. 
DOUGLAS, J., delivered the opinion of the Court. 


This cause comes before this court on appeal from the 
Circuit Court of Nassau county. 

The action in the court below was commenced by attach- 
ment, which was served on the property of the appellant ; 
and at a subsequent day the appellant moved the court to 
dissolve the attachment, which motion was overruled by 
the court. 

From this decision of the court, overruling the motion to 
dissolve the attachment, an appeal was taken to this court. 

It is now moved to dismiss the appeal, because there is no 
fina judgment in the court below, from which an appeal 
will lie to this court. 

The statute of this State on the subject of appeals and 
writs of error, provides: “Ifa party, in either of the Circuit 
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Courts of this State, shall feel aggrieved by a final judg- 
ment, sentence or decree, made or pronounced by any or 
either of said courts, it shall and may be lawful for such 
party, during the session of the court at which such judg- 
ment, sentence or decree is rendered or pronounced, or with- 
in ten days thereafter, to obtain in court, if the appeal be 
made in term time, or in the Clerk’s office, if it be in vaca- 
tion, his, her or their appeal to the Supreme Court of this 
State.” Thompson’s Digest, 446. 

It will be seen from the statute above recited, that appeals 
and writs of error will not lie in a case at law, until after 
Jimal judgment, and if taken before, this court cannot enter- 
tain jurisdiction. 

What is a final judgment is well understood, and has 
been often adjudicated by the courts. If the cause is still 
pending in the court below, and there remains any further 
order or judgment to be made or pronounced, or act to be 
done by that court, then there is not such a final judgment 
in the case as to justify an appeal or writ of error to this 
court. Tatum & Wife vs. Snidow, 2 Hen. & Munf., 542; 
Wills vs. Jackson, 3 Munf., 458; Branch, adm’r, vs. Branch, 
5 Fla. Rep., 450; McKinnon vs. McCullum, 6 Fla. Rep., 378. 

In the case now before the court, the refusal of the court 
below to dissolve the attachment was not decisive of the 
rights of the appellant, and did not put an end to the suit. 
It left the cause still depending in the court below, and it 
was necessary that there should be further ‘action on the 
part of the court before a final judgment, could be entered. 

In suits commenced by attachment, the writ of attach- 
ment is the process by which the party defendant is brought 
before the court, and the plaintiff can only obtain a final 
judgment by the judgment of the court passed, not on the 
sufficiency of the writ and the proceedings upon it, but upon 

his claim or demand, which is the foundation and subject 
matter of his suit. Should the attachment be dissolved be- 
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fore plea pleaded, the statute provides for the dismissal of 
the suit, and this would be such a final judgment as might 
be the subject of appeal or writ of error. Such order dis- 
solving the attachment would be the end of the suit, and 


would leave no suit depending in court. The judgment ° 


from which the appeal in this case was taken is not final. 
The motion to dismiss the appeal is therefore sustained. Let 
the appeal be dismissed and the cause remanded to the Cir- 
euit Court from which it came, for further proceedings in 
accordance with this opinion. 
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ACCOMPLICES.—(See Witnesses.) 

ADMINISTERING POISON.—When a prisoner is charged with 
the crime of administering poison, the proof must show that the 
poison was taken into the stomach, in order to a conviction 
under the statute. 

It is not absolutely necessary there should have been a delivery of 
the poison to the person poisoned; but if taken from a place 
where it has been put by the prisoner, for that purpose, and any 
portion of it is taken into the stomach, it is an “ administering” 
within the —— of the statute—Calba Sumpter vs. the 

“State, 


ADMISSIONS. (See Sittin ) 


AGENT, PUBLIC.—A public agent contracting for the use of the 
Government in the line of his duty, and by legal authority, is 
not personally responsible; but if he enter into a contract, agree- 
ment or stipulation, not authorized by legal authority, then it is 
presumed he intended it as a private contract, agreement or 
stipulation, and he is personally responsible.-— Yulee vs. Canova, 

AGREEMENT.—(See Contract of Purchase.) 


ALIEN ENEMY.—An alien enemy may be madea party defendant, 
and when made a party by personal service or otherwise, may, 
by permission or the Court, be heard in his defence by attorney, 
or the Court may — Counsel, at its discretion.—Russ vs. 
Mitchell, 

APPRAISERS, LOCAL. _(See Evidence. ) 

ATTACHMENTS.—(See Judgments.) 

An attachment bond is sufficient if given in double the amount of 
the debt or sum specified by certain and express agreement. 
When a specified amount of interest is claimed by the affidavit, in 
addition to the debt, the bond must be given in double the 

amount of the gum demanded.—Gallagher vs. Cogswell, 

BILL OF EXCEPTIONS.—See Charge of Court.) 

In the absence of a bill of exceptions, the presumption is that there 
was evidence before the jury to support the verdict. 
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All the facts of the case and the points excepted to should be fully 
and clearly set forth in the bill of exceptions. 

If the case be so imperfectly stated as that the appellate court can- 
not see how it should be decided, the judgment will be reversed 
and a new trial awarded. 

If the parties cannot agree upon the facts and evidence to be con- 
tained and set out in a bill of exceptions, the matter should be 
referred to the Judge, who, from his notes taken on the trial, or 
from memory, is able te correct the bill of exceptions, and make 
it conform to what took place on the trial. 


When exéeptions are taken to the charge of the Judge on points of 


law, the bill of exceptions should set forth the evidence, that 
the appellate court may see if the law, as expounded by the 
Court, is applicable to the case. 

The same is the case where the Judge refuses to give instructions 
asked.—Dibble vs. Truluck, 


BILLS OF EXCHANGE.—(See Drafts.) 


CHANCERY PRACTICE.—(See Pleading and Practice.) 
The agreement and stipulation in writing entered into between the 


parties in this case, construed to be a contract of purchase of 


sugar, forced under the Act of Congress, called “ The Impress- 
ment Act,” the question of compensation alone agreed to be 
referred to the Court of Chancery, and a stipulation therein, 
that on the part of the -purchaser, he was to have the right to 
go on under the form of proceedings laid down in the Impress- 
ment Act, which appraisement, when meade, and the proceed- 
ings relative thereto, he was to have the privilege of-putting 
in before said Court as persuasive evidence on his part, for the 
Court to consider in arriving at the amount of compensation to 
be allowed for said sugar.— Yulee vs. Canova, 

CHARGE OF THE COURT.—The statute which condines the 
charge of the Judge to matters of law, does not release him 
from the duty of knowing the evidence given on the trial. It 
is important that he should know the ‘evidence to enable him 
to charge the jury correctly on the law of the case as applicable 
to it, and to decide properly on a motion for new trial.—Dibble 
vs. Truluck, 

The Judge may omit to charge the jary without error ‘when no 
instructions are specially requested in writing, but when he 
charges the jury he must confine himself to the law applicable 
to the case, and reduce his charge to writing before it is deliy- 
ered.—Long vs. The State, 


CIRCUIT COURT.—(See Pleading and Practice. ) 
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CONSCRIPTION.—(See Ministers of the Gospel, Physicians, Coun- 
ty Commissioners.) 

CONTEMPTS.—In the absence of any statutory limitation or re- 
striction, the power of the several Courts over the matter of 
“contempts” is omnipotent, and its exercise in any particular 
case is not to be questioned by any other tribunal. It is the 
great bulwark established by the common law for the protec- 
tion of Courts of Justice, and for the maintenance of their dig- 
nity, authority, and efficiency. 

By our statute, the power to punish for “contempts” is limited to 
fine or imprisonment; the fine in any case not to exceed one 
hundred dollars, or imprisonment thirty days; and this statute 
is made to apply as well to the Courts of Equity as to the Courts 
of Common Law. ° 

As applicable to Courts of Chancery, the restrictions in the statute 
must be confined to such acts as are the subject merely of pun- 
ishment ; it never was designed to deprive that Court of its 
ancient authority to enforce its affirmative orders or decrees, or 
any order or decree, whether affirmative or otherwise, which 
may be pronounced at the final hearing of the cause.—Zv Parte 
Edwards, ; , : " ‘ ‘ 

CONTRACT OF PURCHASE.—(See Chancery Practice, Specific 
Performance of.Contracts.) 

CORPORATIONS.—The Charter of the City of Tallahassee does 
confer upon the authorities of said corporation the power and 
authority to enact an ordinance conferring upon the Intendant 
the power to revoke a license under certain circumstances, or 
for certain offences; nor is such ordinance contrary to the Con- 
stitution of the State. ° 

The Courts will not interfere with the municipal regulations of a 
city, unless it is clearly shown that they are not authorized by 
its charter, or are in conflict with the Constitution or general 
laws of the State—Towns & Watkins vs. The City of Talla- 
hassee, ‘ ‘ ‘ - : . 

COUNTY COMMISSIONERS.—A County Commissioner is ex- 
empted under the Act of Congress, of October 11th, 1862, which 
enacts, “ that the officers, judicial and executive, of the State Gov- 
ernments, shall be exempted from military service,” notwith- 
standing he was not such officer at the time of his enrolment, 
but was elected and qualified afterwards.—Hunt vs. Finegan, 

CRIMINAL LAW.—A taking by mistake or accident, where the 
animus furandi forms no part, is not felony —Long vs. The 
State, 
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DEEDS.—(See Evidence.) 

DEEDS OF TRUST.—See Trusts and Trustees.) 

DRAFTS.—The drawee of a draft owes no duty to the holder until 
he has accepted the draft; neither can the holder resort to the 
drawer until after he has used due diligence to obtain payment 
from the drawee. 


When the drawer and the drawee are the same in contemplation of 


law, the rule applicable to such draft is, that in legal operation 
it is regarded as a promissory note, payable on demand, and the 
maker thereof is not entitled to notice. 

It is not necessary to prove a demand; the commencement of the 
suit is sufficient, if within the statute of ee eee vs. 
South Western R. R. Bank, 


DISCRIPTIO PERSON Z.—The fact that the penn in the 
bill of complaint is described as Major and Commissary, &c., 
and the allegations that he, as such officer, acted so and so, is, 
under the circumstances surrounding this case, but a mere de- 
scriptio persone, and may be treated as inducement or surplus- 
age.—Yulee vs. Canova, 


ENTAILS.—(See Life Estate.) 


ERROR, WRIT OF.—Under our statute, error will lie to the Su- 
preme Court from a refusal to grant a writ of habeas corpus.— Ex 
Parte A. K. Edwards, ‘ ‘ A 


ESTATES.—({See Executions.) 


EVIDENCE.—(See Chancery Practice, Bill of Exceptions, Wit- 
nesses.) 

Under the agreement and stipulation in this case, the proceedings 
before the local appraisers and board of commissioners are but 
evidence, and are not to be considered as a decision of the issue 
in this case.— Yulee vs. Canova, 

An exception to the general rule, on the subject of proving private 
writings, is, where the paper writing is produced by the adverse 
party pursuant to notice, the party producing it claiming a bene- 
ficiary interest under it. 

When the party producing a written instrument on notice claims a 
beneficiary interest under it, this fact dispenses with the neces- 
sity of giving proof of its execution, because of the privity of 
interest, and not because of the possession of the written instru- 
ment by the party against whom it is offered in evidence. 

The general rule of law is, that the recital of one deed in another is 

evidence of the fact therein recited, and supersedes the necessity 

of introducing any other evidence to establish it. 
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The rule of law on the subject of admissions is, that the whole of 
the statement containeng the admission is to be received together. 

If the witness testifies to an admission made by a party to a suit, but 
says “he only heard a part of the.conversation,” the Court will 
not, in the absence of proof, infer that there was further conver- 
sation relating to the subject matter of the suit, but will allow 
the statement of the witness to go to the jury, to be considered 
by them in making up their verdict. 

What the witness nEARs of a conversation in relation to the subject 
matter of a suit is the whole of the conversation, so far as his testi- 
mony is concerned, and if there was a conversation with other 
persons at the same time, in relation to the subject matter of 
the suit,explanatory of that heard by the witness and not heard 
by the witness, it is incumbent on the party objecting to show 
what it was.— Williams vs. Keyser, ‘ 

An effort to conceal the property of another to prevent the owner 
from discovering it, or giving evasive answers when questioned 
in relation to it, is evidence of felonious intent. 

The mere presumption of guilt may be rebutted by evidence of the 
conduct of the party, or by his general character for honesty 
and integrity. 

Where the proof of guilt is conclusive, evidence of character will 
not be considered.—Long vs. The State, 

EXECUTIONS, LIEN OF.—The lien of an execution —_ int 
placed in the hands of the Sheriff, in the life-time of the defend- 
ant, is not affected by the death of the latter, but is preserved in 
full force and to be regarded in the administration of the estate. 

The words “all other claims and demands” occurring in the Act of 
1853, are not to be construed as vacating prior existing liens, 
whether the same arise from contract, or are given by operation 
of law. 

An act in derogation of common law, or of a previous statute, is to 
be construed strictly —Kimball vs. Jenkins, (111,) 

FINAL JUDGMENT.—(See Judgment.) 

GUARDIANS.—A statutory guardian has no authority to compro- 
mit the estate of his ward by becoming a party to a consent de- 
cree.—Braswell et. als., vs. Downs et. als., ° 

HABEAS CORPUS.—(See Error.) 

IMPRESSMENT ACT AND IMPRESSMENT OFFICER.—(See 

_ Chancery, Practice.) ° 
Neither under the Impressment Act nor the General Orders of the 
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cannot agree on the price, authorized to change by agreement 
or otherwise, the mode and manner of fixing the compensation 
prescribed by said Act. 

An agreement by an Impressing Officer, who has given notice of his 
intention to impress goods under said Impressment Act, that he 
will refer to a Court of Chancery the question of compensation, 
thereby changing the mode and manner of fixing the compensa- 
tion as prescribed by Said Act, is an agreement not authorized 
by legal authority, and under the law it will be presumed he 
acted in his private capacity.— Yulee vs. Canova, 


INJUNCTIONS.—(See Pleading and Practice.) 


JUDGMENTS.—Full faith and credit is to be given to the judg- 
ments and decrees of the Courts of a sister State of the Confed- 
eracy ; but they are examinable to see whether or not the par- 
ties were properly before the Court rendering the judgment or 
decree, and whether the subject-matter was within its jurisdic- 
tion.—Braswell et al. vs. Downs et al., ; 

It is no ground of error to enter a judgment “nune pto tune” when 
the entry had been omitted to be made at the proper time.— 
Frier vs. The State, 

A final judgment within the meaning of the statute of this State, reg- 
ulating appeals and writs of error in suits at law, and which may 
be appealed from, is such a judgment as leaves nothing undeter- 
mined and pending in the Court below. 

An order dissolving an attachment after “ plea pleaded,” is not such 
a final judgment within the meaning of the statute as may be 
appealed from.—Harrison vs. Thurston & Buist, 


JURISDICTION.—(See Pleading and Practice.) 


It is a general rule, that Courts of Equity will not entertain jurisdic- 


tion for a specific performance of agreements, respecting goods, 
chattels, &c., and other things of a mere personal nature. Yet 
this rule is a qualified one, and subject to exceptions, and Courts 


will only weigh with greater nicety contracts of this description, 


than such as relate to lands.—Yulee ys. Canova, 

The jurisdiction of a Circuit Court of this State is co-extensive with- 
in the district, therefore, the privilege extended to persons resid- 
ing in a county, to be sued in that county, may be waived, and 
the privilege will also become nugatory if the defendant be- 
comes an alien enemy during the pendency of the suit. 

Where a defendant pleads the privilege extended to persons residing 
in a county, to be sued in that county, it is competent for the 
plaintiff to reply, that since the service of the summons, and be- 

fore the plea made, the defendant hath voluntarily become an 
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alien enemy, and if the facts sustain the plea, the privilege may 
be considered as nugatory, and the Court proceed to judgment 
as if no such privilege had ever existed.—Russ vs. Mitchell, 

The common saying that the “consent of parties ean never give or 
bestow jurisdiction upon a Court,” applies to Courts of limited 
jwisdiction, that is to say, matters in which the Court is pro- 
hibited from taking jurisdiction, either by the constitution or 
the laws. 

In the case at bar, the Conrt ef Chancery had jurisdiction of the 
agreement, irrespective of the consent of parties, and therefore 
had jurisdiction over the agreed case—that is to say, it was not 
the consent alone that gave the jurisdiction.— Yulee vs. Canova, 

JUST COMPENSATION.— Just compensation,” whether used in 
the Impressment Act, or in a contract, means an equivalent—a 
recompense in value for the property taken—what the article 
would sell for in the market, quantity and quality considered, 
and not the price which the owner might demand or which 
some person for special reason might be willing to give. 

According to numerous decisions, the market price where the article 
was sold and delivered should be the governing rule; and in all 
contracts for the sale of goods, the price to be fixed therefor 
where no price is agreed upon, is the value thereof (quality and 
quantity considered,) on the day of the sale and delivery.—Yu- 
lee vs. Canova, 

LIENS.—(See Executions.) 

LIFE ESTATE.—Where a life estate in slaves is given to one and 


remainder to her children, naming them, with a proviso that if 


one of the remainder-men should die before the life-tenant, her 
children should be substituted in her place: Held, that the limi- 
tation over is not too remote, but comes fully within the estab- 
lished rule-—Braswell et al. vs. Downs et al., 
LIMITATION.—(Sce Life Estate.) 
MINISTERS.—(See Preachers.) 


MORGAGES.—Where a party holds a mortgage upon a tract of 


land, which is afterwards sold to a third party, and that third 
party takes a mortgage upon another tract of land to indemnify 
him against the lien of the first mortgage, he may elect to be 
subrogaied to the rights of that third party; but in doing so he 
vacates his lien, under his mortgage, upon the tract sold to the 
said third party.—Robertson vs. Baker and Macrae, 

The object of the statute of this State allowing the foreclosure of a 
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mortgage in the courts of common law, was to prevent multi- 
plicity of suits and to obviate the necessity of a suit in equity 
to forclose, and a suit at law on the bond or note. 

A suit, under the statute, is a proceeding in rem as to the foreclos- 
ure, and iz personam as to the judgment for the debt or demand. 

No suit can be maintained under the statute, unless there is property 
upon which the decree of foreclosure can act. 

The right to foreclose and the right to redeem are reciprocal and 
commensurate, and one cannot exist without the other. 

Slavery having been abolished by the Federal and State govern- 
ments, there is no property in persons who were formerly slaves 
which can be the subject of a foreclosure. 

A suit cannot be maintained under the statute for the foreclosure of 
a mortgage on slaves, given before the emancipation of the 
slaves, there being no longer a property in such persons which 
can be the subject of foreclosure or redemption. 

The judgment which is rendered under the statutory proceedings 
to foreclose a mortgage in the courts of common law, is an en- 
tirety and cannot be separated. There must be a decree of fore- 
closure and a judgment for the debt; and it is error to grant the 
decree without giving the judgment, or to render the judgment 
without pronouncing the decree. 

In the proceedings to foreclose a mortgage under the statute, the 
execution should first be levied and executed on the mortgaged 
property, and : esort should only be had to the other property of 
the defendant when the mortgaged property proves insufficient 
to satisfy the judgment.—Judge vs. Forsyth’s Executors, 


MUNICIPAL CORPORATIONS.—{See Corporations.) 


NUISANCE.—(See Pleading and Practice.) 

Before an injunction will be granted “ ex parte,” and before the hear- 
ing on the merits to restrain a nuisance, it must be shown to be 
a case of urgent necessity, or one in which irreparable mischief 
will be produced if the aid of the Court is denied. 

If the bill sets forth such a state of facts as shows the thing sought 
to be restrained is in itself a nuisance, the Court will grant a 
temporary injunction, in the first place, until the parties can 
have a hearing at law. 

If the thing sought to be restrained is not unavoidably and in itself 
noxious, but only something which, according to circumstances, 
may prove so, the Court will refuse to interfere until the matter 
has been tried at law. 

In order to justify the interposition of the Court, the injury must be 
irreparable to property or material to the comfort or the exist- 
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ence of the plaintiff. Unless this can be shown, the party is 
left to his remedy at law. 

The jurisdiction of Courts of Equity over nuisances by injunction, 
thotigh now unquestioned, is, nevertheless, of recent growth, 
and Courts of Equity are slow to interfere in cases of doubtful 
right with the free use and enjoyment of property by its owner 
as his interest, taste or inclination may direct. 

The bill must state facts, and not opinions. There must be some- 
thing more than the opinion of the plaintiff, however, solemnly 
affirmed, to authorize the interposition of the Court by injunc- 
tion. 

It does not appear that a steam mill, if put into operation, would 
unavoidably and in itself become a nuisance, and the allega- 
tions in the bill that such would be the case only amount to the 
expression of opinion by the plaintiffs, upon which the Court 
should not retain the injunction, but leave the parties to their 
remedy at law.—Thebaut and Glazier vs. Canova et als., 


PARTIES.—A party having a beneficial interest in the decree 
sought to be obtained has a right to intervene by petition filed 
for that purpose, at any stage of the proceedings.—Robertson 
vs. Baker and Macrae, . ‘ ° ° ‘ 

PARTNERS AND PARTNERSHIPS.—With respect to the mu- 
tual rights of the partners, there is no difference between a part- 
nership formed for the purpose of prosecuting the business of 
planting and that of one formed for the purposes of trade. 

If real estate be conveyed to the partners so as to vestin them a 
legal estate as tenants in common, yet in the absence of an ex- 
press agreement, or of circumstances showing an intent that the 
estate is to be held for the separate use of the partners, it will 
be considered in equity as vesting in the partners in their part- 
nership capacity, subject to an implied trust that they shall hold 
it until the purposes for which it was purchased have been ac- 
complished, and that it shall be applied, if necessary, to the pay- 
ment of the partnership debts. The case of Loubat vs. Nourse, 
(5 Fla. R., 350,) referred to and approved. 

Where, upoy the dissolution of a partnership, the personal property 
owned by the partnership was, by the agreement of the parties 
partitioned between them, the act of partition operated (as be- 
tween the co-partners,) a total extinguishment of the partner- 
ship lien. 

The acceptance of a mortgage by one partner to secure a balance 
due from another partner, vacates and neutralizes the partner- 
ship lien to that extent. 
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Where a bill is filed for the settlement of a partnership, it is not ad- 
missible to embrace in it a demand of an individual character. 

In the settlement of partnership accounts, it is hazarding too much 
to make a decree in the premises without an intelligible report 
from a competent Master.—Robertson vs. Baker and Macrae, 

PHYSICIANS.—The Act of Congress of Feb’y 17, 1864, exempts 
from military service “all physicians over the age of thirty 
years, who were at the passage of the Act, and for the last 
seven years, had been in the actual and regular practice of their 
profession.” 

The Courts cannot consider any physicians as in the actual and reg 
ular practice of their profession, except those who have filed in 
the office of the Circuit Court their certificates or diplomas, as 
directed by the State Statute of February 10, 1831. 

A physician who has not so filed his certificate or diploma, will not 
receive any aid from the Courts, either in the collection of his 
bills or in securing an exemption from military service. 

The reason of this refusal of aid on the part of the Courts is, that the 
second section of our Act of February 10, 1831, makes it a penal 
offence for any individual to “attempt” to practice medicine or 
surgery without having filed his certificate or diploma as afore- 
said, and the Courts will not lend their aid to enable any one to 
reap the fruits of his illegal act.—Cook vs. Fernandez, 

PLEADING AND PRACTICE.—(See Chancery Practice, Juris- 
diction, Bill of Exceptions, Nuisance.) 

The rule that on demurrer the Court will consider the whole record, 
and if the pleading be bad, judgment shall be had against him 
who made the first default, &c., is abrogated by the 14th section 
of a statute of this State, entitled “ An Act to amend the plead 
ing and practice in the Courts of this State,” passed the 8th 
February, 1861. : 

Under the statute which provides “ that summons ad respondendum 
shall be made returnable to the Court having jurisdiction over 
the county in which the defendant resides or the cause of action 
accrued, and the cause shall not be tried in any other county,” 
a privilege is extended to persons residing in a county to be sued 
in that county; also a privilege to a plaintiff to bring his action 
in the county in which the cause of action accrued, although 
said county may not be the residence of the defendant, provided 
service of the process necessary to bring the defendant into 
Court can be perfected. 

An alien enemy may be made a party defendant, and when made 2 

party by personal service or otherwise, may, by permission of 
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the Court, be heard in his defence by attorney, or the Court 
may appoint counsel in its discretion. 

To authorize the striking out of a plea on motion, it must not only 
be informal and bad, but it must be wholly irrelevant.—Russ 
vs. Mitchell, ; ‘ ‘ ; é ‘ 

The Act of the General Assembly, approved 24th Jan’y, 1851, provi- 
ding for the transfer of a cause which may be pending in one 
Circuit to another adjoining Circuit, in cases in which the 
Judge of the Circuit in which the suit may be brought is dis- 
qualified from interest or any other cause from hearing and de- 
termining the same, is not in conflict with the 4th and 6th sec- 
tions of the 5th Article of the Constitution of this State, but in 
aid thereof, and. remains in full force and effect. 

There is a manifest difference in respect to the time when a cause 
may be said to be pending in chancery proceedings and com- 
mon law actions. 

In proceedings in chancery, when the bill has been filed with the 
Clerk of the Court, the cause may be said to be pending, which 
means nothing more than “remaining undecided.” 

After the bill has been filed, neither the complainant nor his solici- 
tor can take it from the files of the Court, alter or destroy it, 
without the consent of the Court. It becomes, from the mo- 
ment it is filed, under the control of the Court and in the custo- 
dy of its officer. 

After bill filed, an injunction may issue upon application to the Chan- 
cellor without waiting for the service of the subpoena. For the 
purpose of all orders which he may properly make “ ez parte,” 
the cause és pending before him. 

In common law actions, the suit is pending from the time of the ser- 
vice of the writ. Any time before service the plaintiff or his 
attorney may recall and control it. 

An injunction and subpoena may be served on the defendant at the 
same time, and it is often important to the ends of justice that 
the defendant should not know of the issuing of an injunction 
until it is served upon him. 

It is no error that the injunction and subpoena is served by the Sheriff 
of another Circuit, other than that from which these writs issued. 
By the statute they may be served by a private person, and “a 
fortiori” the service is good when made by a sworn officer of 
the law. 

In the case of an injunction, if the defendant obtains a knowledge 
of its contents, and of its having been granted, no matter how 
he gets his information, he is as much amenable to the law for 
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the violation of its mandate as if the writ had been regularly 
served upon him by the proper officer of the Court. 

When a party appears and answers a bill, he waives all objection to 
the irregularity of the service of the subpeena. 

The Chancellor may retain an injunction that has been granted “ ez 
parte,” to allow the party to amend his answer, but when the 
cause comes before this Court on appeal, it is the duty of the 
Court to examine into the whole record, and to retain or dis- 
solve the injunction or dismiss the bill, as the very right and 
justice of the case may require and demand.—Thebaut and 
Glazier ys. Canova, 

Where a plea is demurred to, and, by coment of portion, both the 
law and facts of the case are submitted to the Judge for his ad- 
judication, the defendant waives his right to the benefit of a 
judgment “respondeat ouster,” should the demurrer be sus- 
tained.—Frier vs. The State, 

POISON ADMINISTERING.—(See Adininistering Poison. ) 

PRACTICE.—(See Pleading and Practice.) 

PREACHERS.—An ordained local preacher of the Methodist Epis- 
copal Church South, who is proved to have been in the regular 
discharge of his ministerial duties, at the date of the passage of 
the Act of Congress entitled “An Act to organize forces to 
serve during the war,” approved February 17th, 1864, and con- 
tinues so to be, is, by virtue of the provisions of said Act, ex- 
empted from the obligation to perform _— service.—King 
vs. Daniel, 

PRO RATA DISTRIBUTION OF ESTATES. —(See Executions, 
Lien of.) 

PUBLIC AGENT.—(See Agent Public.) 

RES ADJUDICATA.—What constitutes es a defined.— 
Yulee vs. Canova, 

SET-OFF.—In a suit by the State ines an individual | for the re- 
covery of a money demand, a plea of “set-off” is of no avail, 
unless the terms of the statute (Thomp. Dig., 417,) be strictly 
complied with.—Frier vs. The State, - - - 

SLAVES.—(See Wills; also, Mortgages.) 

STATUTES, CONSTRUCTION OF.—An act in derogation of the 


common law, or of a previous statute, is to be construed ‘ithe 
Kimbal vs. Jenkins, (111,) 


SPECIFIC PERFORMANCE OF CONTRACTS. —It is a general 
rule that Courts of Equity will not entertain jurisdiction for « 


143 


300 


91 


300 


113 











TERMS HELD IN 1864-'5-'6-'7. 











Index to Eleventh Volume. 








specific performance of agreements respecting goods, chattels, 
&c., and other things of a mere personal nature. Yet, this rule 
is a qualified one and subject to exceptions, and Courts will 
only weigh with greater nicety contracts of this description, 
than such as relate to lands. 

Where the specific performance Of a contract respecting chattels 
will be decreed upon the application of one party, Courts of 
Equity will maintain the like suit at the instance of the other 
party, although the relief sought by him is merely in the nature 
of a compensation in damages or value.— Yulee vs. Canova, 


TALLAHASSE, CITY OF.—(See Corporations.) 


TAX-ASSESSORS AND COLLECTORS.—In a suit by the State 
against an individual for the recovery of a money demand, a 
plea of “set-off” is of no avail, unless the terms of the statute 
(Thomp. Dig., 417,) be strictly complied with. 

Public policy requires of those charged with the collection of the 
public revenue, the observance of the utmost good faith and 
promptitude in the discharge of their duties, and hence they are 
to be held to the most rigid accountability. 

An officer charged with the duty of collecting the public revenue 
is allowed to receive, in payment of the same, only such obliga- 
tions of the State as are by law made receivable in the payment 
of public dues; and in accounting with the Treasury depart- 
ment, or in defending himself against a suit by the State, he 
is not entitled to any other claim or demand, unless the same 
is based upon a transaction in which himself and the State 
were the immediate parties, and which the State is legally or 
equitably bound to discharge. 

Nor is such officer authorized to make himself a creditor of the 
State by dealing in or purchasing claims against the same. It 
is his duty to collect the revenues of the State in currency, or 
in such obligations as are made receivable, and to pay the same 
into the Treasury. It is no part of his duty either to audit or 
pay claims against the State—that is the peculiar function of 
the Comptroller and Treasurer.—Frier vs. The State, 


TRANSFER OF CAUSES.—See Pleading and Practice.) 


TRUSTS AND TRUSTEES.—The acceptance of a trust by the 
trustee named in the deed, is not essential to its validity. 

The mere possession of slaves by the cestui que trust, if consistent 
with the objects of the trust, is no evidence of the merger of the 
equitable estate.—Braswell et al. vs. Downs et al., 

WILLS.—The testator devised as follows: “I give and bequeath to 
my friend Charles K. Miller, Sarah and William Henry, in 
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trust, that he will allow the said Sarah to go, if she wishes, to 
any free State, and for that purpose I direct my executor to pay 
him out of my estate one hundred dollars, and upon trust that 
he will have William Henry bound out to a useful trade until 
he is twenty-one, and upon further trust that he will allow Sa- 
rah and William Henry to enjoy sich privileges and freedom as 
is consistent with law, and I direct that the said Charles K. 
Miller shall have the sole control and management of them for 
the purpose herein expressed, without aceount to any one:” 
Held, that it was not the intention of the testator to vest the ab- 
solute ownership to Sarah and William Henry in Miller so as 
to enable him to hold them and make them work as other 
slaves, but only to give him the sole control and management 
of them for the purpose of allowing Sarah to go to a free State 
if she wished, of binding William Henry out, and of allowing to 
both all the privileges and freedom that the law would permit ; 
that it was the intention of the testator to place these slaves in a 
sort of middle state between freedom and slavery, making Mil- 
ler their master for the purposes of their protection, but not for 
the purpose of using them as slaves; that said bequest is void, 
being in contravention of the policy of our laws prohibiting 
slaves from going at large or being partially free or trading as 
free, or living alone on a plantation without a white person, &c. ; 
that Sarah being a slave could not elect as to whether she would 
or would not go toa free State; and that said devise being void, 
said slaves were not disposed of by the will of the testator, and 
consequently remain a part of his estate-—Miller vs. Gaskins, 

WITNESSES.—An accomplice is, unquestionably, a competent wit- 
ness against a prisoner charged with crime. 

The admissibility of an accomplice does not depend on the ancient 
and exploded doctrine of approvement.—Sumpter vs. The State, 





ERRATA.—The last line of the 18th Note of the Head Notes to the case 
of THEBAUT AND GLAZIER Vs. CANOVA ET. AL., page 145, should read 
“but leave the parties to their remedy at law,” instead of “ not leave,” &c. 








